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When writer Linda Jaivin inter-
views prospective flatmates, if they
blow the answer to one important
question, they don’t get through

the front door again. 
“They say, ‘Can I use your

internet?’ I always say, ‘Just tell me
now and let’s avoid any problems
— do you do illegal download-
ing?’ ” the novelist says.

“I have two problems with that.
One is that it’s illegal. And the sec-
ond problem, and I explain this, is
that I am a writer who lives by
copyright. This is my means of sur-
vival, like many artists. I’m not
going to make judgments on what
other people do in their homes,
but if you are living with me, you
are not going to violate another
artist’s copyright.” 

It’s a safe bet that Jaivin, author
of novels including Eat Me and the
nonfiction book Beijing, and a
staunch defender of copyright,
won’t be inviting tech giants like
Google and YouTube to move in.

These multinationals and
others are pushing to change our
copyright laws, particularly vital
provisions involving the concepts
of fair use and safe harbour —
changes that critics warn could
shut down publishers and cost the
creative economy more than
$1 billion. 

Like Jaivin, musicians, writers,
TV program makers, broadcasters,
publishers and studios everywhere
are wrestling with how the online
explosion has upended the centu-
ries-old artistic protection of
copyright.

Here, the laws safeguarding
copyright are in play amid a slew of
government reviews. 

The government has released
an exposure draft of legal changes
to the copyright rules. Critics warn
the changes are so loose that they
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would give legal protections to
piracy websites and prevent cre-
ative industries from getting suf-
ficient revenue from the use of
their content.

And the Productivity Commis-
sion, at the Coalition’s behest, is
inquiring into intellectual prop-
erty arrangements to recommend
changes that would encourage
creativity and innovation and pro-
vide greater certainty to people
about whether they are likely to
infringe the rights of others —
stoking a clash between old and
new media.

The commission releases its
interim report next month. Such
are the stakes that an alliance
including pay TV giant Foxtel,
News Corporation (publisher of
The Australian) and collecting
societies that license works and
collect royalties commissioned a
major report on copyright from
PwC. It warns that introducing a
new exception to copyright law
could cause a $1.3bn hit to the
economy.

Tech giants including Google
are pushing the commission to
recommend a new “fair use”-style
exception to copyright law, argu-
ing it would remove stumbling
blocks to innovation, which Prime
Minister Malcolm Turnbull
declares central to our future
prosperity. 

In the US, courts have ruled
that the Google Books project —
which has involved scanning
books and displaying small parts
online — was “fair use”. 

The PwC research warns a
move to a “fair use” exemption
that applies in the US would send
annual litigation costs soaring
from $26.6 million to $133 million
and send Australian publishers out
of business. When Canada intro-

duced a new “fair dealing” exemp-
tion for education, licensing
revenues plunged by 98 per cent
— sparking the closure of a major
local publisher, PwC says.

Screenrights chief executive
Simon Lake says the report shows
“the supposed increase in innova-
tion as a result of fair use is not
found in the economic data”.

We have been here before. In
2014, the Australian Law Reform

Commission recommended the
government introduce a “fair use”
defence to claims of copyright
infringement. It would add a
defence to copyright infringement
that is broader than existing laws
that allow copyright material to be
used for a set of prescribed pur-
poses such as study, research and
news reporting. 

A fair use exception would
allow unlicensed use of copyright-

ed works so long as the use is “fair”;
this would be based on four factors,
including the impact on the mar-
ket for the original content. Advo-
cates say that it is “futureproof” as
it is technology-neutral.

Ensuring people who have
original ideas, or invest in them,
are “properly rewarded” is critical
to creativity and innovation, says
Foxtel chief executive Richard
Freudenstein. He warns against

eroding copyright protections.
“Proponents of watering down
copyright protections simply wish
to profit from the creativity of oth-
ers without compensating crea-
tors,” Freudenstein says.

“True innovation comes from
original ideas. Those who seek to
innovate by using others’ ideas are
free to do so by coming to reason-
able commercial terms for the use
and adaptation of that IP.”

The other flashpoint is a draft
bill released by Communications
Minister Mitch Fifield that would
extend “safe harbour” protec-
tions already in the Copyright
Act to online service providers in-
cluding search engines, web
hosts, social media platforms and
universities.

Safe harbour limits the liabili-
ties of telcos when they host user-
generated copyright-infringing
material, but usually requires
them to have a scheme for taking
down content after complaints by
copyright holders. 

Google argues the changes, if
enacted, would spur global online
service providers to take their
newest offerings to Australia.

Last month, 25 organisations
including universities, tech giants
and libraries wrote to Senator
Fifield backing the plan. Their
letter argues the changes would

free up businesses to develop busi-
ness models “that under our cur-
rent laws carry too much legal
risk” and would bring Australia
into line with the US, Singapore,
South Korea and Japan.

But News Corp Australia told
the government that definitions in
the bill “are so loose that safe

harbour would be granted to
piracy websites”.

Music Rights Australia general
manager Vanessa Hutley says the
draft legislation is “rushed and ill-
thought out”.

Music Rights Australia argues
that groups that can claim the
benefit of safe harbours have a
stronger hand at the negotiating
table with rights holders, distort-
ing the market.

“License negotiations are con-
ducted in the ‘shadow of the law’,
in a rigged market place, and result
in artificially low rates, causing a
value gap between the value
extracted from music by online
services claiming to fall under safe
harbours (such as some user
uploaded content services), and
the revenues returned by these
services to record companies and
artists,” the submission says.

Hutley says the government
should look to international
reviews given that the US Copy-
right Office is reviewing copyright
safe harbours, while the European
Commission is in the midst of a
modernisation of copyright rules.

Creatives working in digital
environments are concerned.

Hip-hop artist Tim Levinson,
who performs as Urthboy and with
the group the Herd, says the
switch from people owning
albums as CDs, vinyl or over
iTunes to streaming services gives
fans a new level of access and chal-
lenges piracy.

But he openly declares that the
technological surge has come at a
“significant cost” for artists.

“It’s a huge headache for a sec-
tion of society that has long been
accustomed to a life without guar-
antees, superannuation, holiday
pay,” Levinson says. “But it’s a
moot point because whether it has
a negative or positive impact, it’s
the way the industry is headed.”
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US songwriter Michelle Lewis,
co-wrote the song Wings, per-
formed by the British group Little
Mix. Three million streams of the
song on Spotify earned her just
$US17.72 ($24.73). Lewis was one of
14 people credited for the song.

Friend and collaborator of
Lewis, Swedish songwriter and
musician Helienne Lindvall, wrote
in a blog about Lewis’s royalties
from online streaming. America’s
collecting society authority listed a
grand total of $US50.31 —
$US17.72 for 2.97 million streams
on Spotify, $US23.69 for 22.5 mil-
lion streams on Pandora and
$US8.90 for more than one billion
views on Vevo.

“Yet having written a number
one hit has paid her less than a
day’s minimum wage,” Lindvall
says.

Levinson appears unsurprised
by the numbers being bandied
about. The money he gets from
plays helps recoup album costs
and expenses. 

“In no way does it get close to
addressing lost income, but it is
‘new’ income in that didn’t exist
before,” he says.

Powerful global performers
such as Taylor Swift have withheld
new releases from Spotify, but
they are a rarity. 

According to Spotify, it pays an
average of between $US0.006 and
$US0.0084 a song stream, though
it says such metrics are a “highly
flawed” indication of the value of
the subscription service to artists. 

Spotify says its “primary goal” is
to have as many paying sub-
scribers as it can “and to pass along
greater and greater royalties to the
creators of the music in our ser-
vice”. In July 2013, it says, rights
holders to a niche indie album
made $US3300 in royalties, a clas-
sic rock album $US17,000, a Spoti-
fy top 10 album $US145,000 and a
global hit album $US425,000.

For Jaivin, protections for intel-
lectual property “need to work”.

“If you value the idea of an
Australian literature, of books
being written in this country, of
songs being written in this coun-
try, of bands surviving, then you
have to think seriously about this
regime of copyright that is

enabling that,” she says.
“And it’s working less and less

well all the time, you also have to
take account that there is a global
shift towards an age of entitlement
in which people are not used to
paying for these things.” 

‘In no way does it
get close to 
addressing lost 
income’

TIM LEVINSON
PERFORMS AS URTHBOY AND
WITH GROUP THE HERD

Tim Levinson says streaming is where music is heading
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Taylor Swift has withheld new releases from Spotify
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