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1 Executive summary 

Common issues 

1.1 Overall, submissions to the review accept that, in general, the Digital Agenda Act is 
achieving its objectives and is working well. However, no interested party has 
submitted that all amendments have achieved an appropriate balance of rights and 
obligations or that there is no room for improvement or change.  

1.2 While most submissions support the view that, in general, the decisions and 
objectives of the Government in implementing the Digital Agenda Act is on the right 
track, it is important to note that some of the issues raised are very contentious.  

1.3 It is also important to note that many of the submissions received by the review 
continue to repeat well established and well entrenched positions (and in some 
instances restatements of arguments made and positions taken in respect of the Bill 
prior to its passage by the Parliament). Very few submissions have any, or at least 
any detailed, consideration of how the amendments are, in fact, operating in practice 
and what impact that operation has had on technology, business practices or the 
economy. 

1.4 There is a clear need for further empirical data to be collected, at least in relation to 
the impact and effect of the library copying provisions and the educational statutory 
licence.  

1.5 Some submissions, and many comments made in the online discussion forum, 
demonstrate that there is, within the community at large, and within particular 
community and owner groups, a real lack of a proper understanding of the law as it 
exists and owners’ and users’ rights and obligations. 

1.6 It has not been demonstrated, in any meaningful sense, that the objective of the 
Digital Agenda Act to provide a practical enforcement regime has not been met.  

1.7 It is clear that the educational statutory licence is complex and, in many examples 
provided in submissions, misunderstood. 

Recommendation One 

Survey 

• That the Government commissions a choice modelling survey, of the type referred to 
in section 7 below, in order to make an assessment of owner and user attitudes to the 
Digital Agenda Act, the effectiveness of the provisions attributed to piracy or other 
infringing activity and likely responses to stronger legislation. The survey may also 
seek to determine the extent to which consumers would be likely to change 
behaviours, if more strict legislation was introduced. 
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Education 

• That, having regard to the results of that survey and the other recommendations that 
are implemented, the Government commissions an education campaign, to raise 
public awareness of copyright rights and obligations generally, and those in respect of 
digital works or technologies in particular, with the campaign to be developed with 
input from owners’ and users’ interests, to be funded by owners’ interests. 

Recommendation Two 

• That the Government commissions a longer term, independent survey or data 
collection of library copying and communication practices within libraries in respect of 
digital materials and RMI. (It may also make sense to extend that survey or data 
collection to copying practices in respect of ‘hard copy’ materials). 

• That the Government makes the data collected in that survey publicly available. 

• That the Government undertakes further consultation with interested parties in order 
to reach agreement on the meaning and effect of that data, and any necessary or 
desirable amendments to the Copyright Act, as a result. 

Recommendation Three 

• That the Government commissions a targeted education campaign, to raise 
awareness of copyright rights and obligations in respect of digital works or 
technologies by educational institutions, under Part VB of the Act (noting that it may 
also be useful (although outside the terms of reference of the review) to extend that 
campaign to all aspects of the educational statutory licence provisions), with the 
campaign to be developed with input from owners’ and educational institution 
interests, to be funded jointly by them. 

Libraries and archives 

1.8 The review has not had any opportunity to consider objective, independent data that 
demonstrates current practices and economic or other effects of practices affecting 
copyright within libraries. 

1.9 The issue of whether libraries within ‘for profit’ organisations should be unable to 
make ‘free’ copies of material to be provided to another library within a ‘for profit’ 
organisation was not raised expressly in the issues paper.  

1.10 Before any decision is made to amend the Act to exclude libraries within ‘for profit’ 
organisations from being able to rely on the inter-library loan scheme to provide works 
to other libraries within ‘for profit’ organisations, those interested in the issue need to 
have an opportunity to address the matter specifically. 

1.11 CAL has suggested that it and the library community develops a code of practice 
dealing with the copying of works for preservation purposes. If this code of practice is 
to encompass non-literary works, input will also be needed from other interested 
parties, including VISCOPY and the cultural institutions. 
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1.12 This appears to be a sensible solution which, if implemented, will remove the need to 
amend the Act, and which will ensure that all interested parties are able to act with 
greater certainty. However, time is needed for interested parties to develop and 
implement this code of practice. If, after an appropriate period, a workable code is not 
in place, the necessary certainty must be provided by amendments to the Act. 

1.13 The Cultural Institutions argue that the current provisions do not allow non-
preservation copies of artistic works to be made available to the public on the 
premises of the institution without permission of the copyright owner. 

1.14 Those Cultural Institutions also submit that the exception allowing a work to be made 
available to an officer of the library or archive fails to take into account the important 
role played in many cultural institutions of volunteers, who provide expert guidance 
and assistance to members of the public and assist in the institution’s charter of 
disseminating information to the community. Material cannot be made available to 
those volunteers under this exception, to allow those individuals to learn about or 
better understand the collection. 

1.15 Provided that the provision can be drafted in a technologically neutral way, and that 
no owners demonstrate, within the course of public consultation on the amendments, 
that their interests are likely to be significantly adversely affected, sections 49 and 50 
should be amended so as to allow low resolution reproductions of the whole of an 
artistic work to be copied and communicated in these limited circumstances, without 
infringing copyright. 

Recommendation Four 

• That the definition of ‘library’ in sections 49(9) and 50(9) be repealed and the 
definition of library in section 18 remains unchanged. 

• That before any decision is made to amend the Act to exclude libraries within ‘for 
profit’ organisations from being able to rely on the inter-library loan scheme to provide 
works or parts of works to other libraries within ‘for profit’ organisations, those 
interested in the issue need to have an opportunity to address the matter specifically. 

• However, unless the survey data collected (see Recommendation Two in section 8 
below) demonstrates a compelling need for libraries within ‘for profit’ organisations to 
be able to access collections within libraries in other ‘for profit’ organisations in order 
to ensure that the inter-library loan scheme works efficiently and effectively, that 
section 50 be amended to exclude libraries within ‘for profit’ organisations from being 
able to rely on the inter-library loan scheme to provide works or parts of works to 
other libraries within ‘for profit’ organisations. 

Recommendation Five 

• That owners’ interests, libraries and cultural institutions be given a reasonable 
opportunity to negotiate, agree and implement a code of practice that clarifies issues 
of concern in relation to copying of works under Part III, Division 5 of the Act. 

• Failing implementation of such a voluntary code of practice within a reasonable period 
of time, the Act be amended so as to make it clear that: 
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1 a copy under section 49 or 50 can be made from a preservation copy of a 
fragile work 

2 there is a distinction between different editions of works in determining 
whether a preservation copy can be made. 

• Subject to these amendments, no change to the requirement for destruction of copies 
made under sections 49 or 50 is recommended. 

• That section 51A be amended so as to allow libraries and archives to make available 
to volunteers copies of works in the collection, for the purpose of educating or training 
those volunteers.  

• That section 51A be amended to allow non-preservation copies of artistic works to be 
made available on a dumb terminal on the premises of the library or archive (without 
any ability to make a hard copy from that dumb terminal). 

Recommendation Six 

• That, following implementation of the education campaign recommended in 
Recommendation One and the survey recommended in Recommendation Two in 
section 8 below, this issue, and the effects of digital copying by libraries and archives, 
and the extent to which those copies are further copied or communicated, is re-
assessed and, if necessary, amendments considered. 

Recommendation Seven 

• That provided that the provision can be drafted in a technologically neutral way, and 
that no owners demonstrate, within the course of public consultation on the 
amendments, that their interests are likely to be adversely affected, sections 49 and 
50 should be amended so as to allow low resolution reproductions of the whole of an 
artistic work to be copied and communicated, without infringing copyright. 

Educational statutory licence 

1.16 If the guidelines agreed between the Copyright Advisory Group of the Ministerial 
Council on Education, Employment, Training and Youth Affairs Schools Resources 
Taskforce and CAL were endorsed by owners’ interests (including CAL) then much of 
the uncertainty that exists or that is feared, would disappear. Further, those guidelines 
are better able to respond to change as technology and educational practice 
develops. 

1.17 The Act treats audio-visual versions of copyright material from free to air broadcasts 
that are subsequently available on the Internet differently from material taken directly 
from a free to air broadcast.  This different in treatment must be addressed. 

1.18 If the form of the different notices required can be amended so as to allow for use of a 
single notice, without adversely impacting on the information that an owner requires 
under the licence, then those amendments should be made. 

1.19 There is no technological neutrality in relation to the treatment of anthologies under 
the educational statutory licence provisions. 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  5
 

1.20 To remove this inconsistent treatment, Part VB, Division 2A needs to be amended to 
provide a digital anthology equivalent to section 135ZK, where the work is paginated 
or where otherwise a suitable percentage of the total number of the words of the 
anthology, as a percentage of the work to be copied, can be determined. 

1.21 In relation to the exemption for copying an insubstantial part, there is no reason why a 
paginated digital work should be treated differently to its hard copy counterpart simply 
because it is digital. To do so, offends the technological neutrality of the Digital 
Agenda Act. 

1.22 Similarly, any prohibition on ‘cherry picking’ applies the same rule as applied to a hard 
copy equivalent. 

Recommendation Eight 

• That all interested parties, including the Department and other government 
departments such as DEST, State government education departments, private school 
bodies, the technical and further education sector, AVCC and owners agree on and 
adopt a code of practice, using the existing MCEETYA guidelines as a model. 

• That failing agreement within a reasonable period of time, and if concerns with the 
practical application of the regime are still evident, Part VB be amended so as to give 
legislative force to the existing MCEETYA guidelines. 

• That the code (or failing agreement any necessary amendment) includes guidance on 
the meaning and operation of literary works accompanied by artistic works that 
explain or illustrate the literary work (see issue 8 below). 

Recommendation Nine 

Audio-visual material on the Internet 

• That the Act be amended so as to clearly cover the use of audio-visual versions of 
copyright material from free to air broadcasts that is available subsequently on the 
Internet in the same way that Part VB covers audio-visual material taken directly from 
a free to air broadcast. 

Notice requirements 

• That if the form of different notices under Parts VA and VB can be amended so as to 
allow for use of a single notice without adversely impacting on the information that an 
owner requires under the statutory licence, those amendments should be made. 

Digital anthologies 

• That Part VB, Division 2A is amended to provide a digital anthology equivalent to 
section 135ZK, where the anthology is paginated or where otherwise a suitable 
percentage of the total number of words of the anthology, as a percentage of the work 
to be copied, can be determined. 
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Recommendation Ten 

• That section 135ZMB is amended to provide that: 

1 if the digital work is paginated then the same rule that applies in section 
135ZG applies; 

2. in determining the percentage calculation, the extract that is copied must be 
continuous. 

Service Provider liability 

1.23 The proper interpretation of section 39B is that the section does nothing other than 
set out the law, as it existed prior to the enactment of the section. In order to 
determine liability for authorisation of copyright infringement, it is necessary to apply 
the tests set out in section 36. If, in applying those tests, it is determined that the 
conduct falls within section 39B, then there is not authorisation of the infringement. 
However, if on the relevant facts, there is conduct that is more than the conduct set 
out in section 39B, then the other matters in section 36 (and the non-exhaustive list of 
matters in sub section (1A)) must be considered. 

1.24 Without a code of conduct, it is clear that there is real uncertainty as to what steps 
Service Providers need to take in order to protect themselves from liability for 
authorisation of copyright infringement and as to when, and the manner in which, 
copyright owners can legitimately complain about a Service Provider’s conduct. That 
uncertainty, and the resultant increased risks and adverse impacts on service levels, 
needs to be removed or reduced. 

1.25 There is also strong support for a code of conduct as a way of minimising and 
managing those risks, and providing greater certainty for all concerned.  

1.26 However, in the absence of such a code, there is a clear existing need for a simple 
and effective procedure by which parties can quickly and effectively deal with 
allegations of infringing material, in a way that protects the interests of all parties, and 
which minimises vexatious or unsupported claims. 

1.27 As a minimum, the Act needs to provide for a notice and take down procedure that 
balances the interests of owners in having infringing material removed quickly, easily 
and cheaply, the interests of users in being able to post, access and use material that 
is able to be accessed and used legitimately and the interests of Service Providers.  

1.28 The procedure recommended by the review is set out in paragraph 16.33 and 
following in section 16 below. 

1.29 It is important to note that any consideration of the reasonableness or otherwise of 
monitoring activity by Service Providers will have significant privacy issues, which 
must be a part of the balancing exercise in determining whether or not the 
requirement to monitor, or the fact of any monitoring, is reasonable. Those privacy 
issues are also a strong argument to support active participation by consumer 
representatives in the development of an industry code of practice that may deal with 
any such requirement to monitor prior to notification occurring.  



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  7
 

1.30 Where an owner already has evidence of infringement but needs further information 
in order to confirm the identity of the alleged infringer, the process under Order 15A is 
cumbersome and expensive. In circumstances where an owner requires subscriber 
details to confirm or discover the identity of an alleged infringer (and where there is 
already evidence of the alleged infringement), the process can be simplified and 
streamlined without adversely affecting the rights of subscribers or Service Providers, 
or without compromising due process or levels of proper accountability. 

1.31 The procedure is set out in paragraphs 16.53 and following in section 16 below. 

1.32 The review also recognises, as urged by the Privacy Commissioner, that the 
implementation of this process requires further public consultation in order to refine 
the draft rules and process. However, the review does not consider it appropriate for 
any further consultation in relation to the concept of implementing such a procedure. 

1.33 If a viable alternative procedure can be implemented, such as that recommended, it 
should also be made clear that if a Service Provider makes disclosure of any 
confidential or personal information as a result of any court order (whether under 
Order 15A of the Federal Court Rules or the recommended process under the 
Federal Magistrates Court subpoena provisions), no liability should attach to a 
Service Provider, acting in good faith in response to that subpoena. 

Recommendation Eleven 

• That section 36 be amended to better express the relationship between that section 
and section 39B to better express the interpretation of the application of section 39B 
set out in paragraph 16.5 below. 

Recommendation Twelve 

• That section 36 of the Act be amended (or a new section be inserted) to: 

• Set the acceptable minimum standards or conduct in relation to notice and 
take down procedures (set out in paragraph 16.31 and following above) that 
will determine the reasonableness or otherwise of conduct, when 
considering issues of authorisation of infringement and provide that 
compliance with those procedures means that the conduct is reasonable, 
having regard to section 36(1A)(c). 

• Require that until an agreed industry code is implemented, the minimum 
standards set out in the section is the default position. 

• Require any voluntary code of conduct that may be agreed to be certified by 
an appropriate body, to be determined. 

 That section 202 of the Act be amended to include unjustified allegations of 
authorising infringement or requiring compliance with a notice under the amendments 
proposed above that is unjustified. 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  8
 

Recommendation Thirteen 

• Draft amendments, amending the Act, the Federal Court Rules and the Federal 
Magistrates Court Rules, to implement a limited subpoena process to identify alleged 
infringers of copyright, where there is existing evidence of infringement, as set out in 
paragraph 16.53 above and following be prepared.  

• That the Federal Privacy Commissioner undertakes public consultation on the 
proposed draft process in order to refine or improve that process. 

• That, following that public consultation and finalisation of the amendments, those 
amendments be introduced into the Parliament. 

• Following implementation of the process, the Federal Magistrates Court collects and 
maintains information about the number of applications made under the process, the 
number of subpoenas granted and any other information relevant to the efficacy or 
efficiency of the process.  

• That an applicant for a subpoena is required to also provide information to the 
Department on any proceeding subsequently instituted, following any application 
under this subpoena process, or the existing provisions under Order 15A of the 
Federal Court Rules (or equivalent rules of the State and Territory Supreme Courts). 

• That, after an appropriate period of time, the Department reviews that information with 
a view to improving the efficiency of the process or to ensure that the Federal 
Magistrates Court is adequately and appropriately resourced to cope with that 
process. 

Recommendation Fourteen  

• That, to the extent that it is necessary in order to clarify the liability of Service 
Providers acting in accordance with a court order or a Federal Magistrates Court 
subpoena, appropriate amendments be made to the Telecommunications Act 1997 
and the National Privacy Principles.  

• However, before any such amendments are made, any proposal is the subject of 
appropriate public consultation through the office of the Federal Privacy 
Commissioner. 

Technology and rights 

1.34 There is significant uncertainty as to the limitation on the exception introduced by the 
words ‘in the course of the communication’ in section 43A and section 111A. There 
are also significant concerns that, in addition to that uncertainty, the inclusion of that 
limitation is not sufficiently technologically neutral as it limits (some would say 
significantly) the exception to communications. 

1.35 There is strong support to clarify the issue of what constitutes a temporary copy. 
There is also support that the concept of temporariness needs to be determined in 
terms of purpose or function, and not time. Irrespective of the length of time that the 
copy is retained, where that copy is incidental or necessary to the primary act or 
purpose of making the work available, then it should fall within the exception. 
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1.36 A definition of the term ‘temporary reproduction’ as that term is used in section 43A 
needs to be introduced, so as to clarify the meaning and extent of the exception. This 
definition needs to include, at least, any transient, non-persistent reproduction that is 
incidental to the primary purpose or act for which the work is made available and 
which has no independent economic significance. 

1.37 It is clear that sections 43A and 111A do not apply to active caching. However, no 
evidence was provided to justify an extension of those provisions, such that active 
caching can occur, and efficiencies can be generated, without compensation being 
paid to the copyright owner. 

1.38 However, the review does see a benefit in clarifying the educational statutory licence 
provisions, so as to allow educational institutions to make active caches of material, 
under the terms of that licence. The review also sees merit in the submissions made 
by CAL that in certain circumstances, including where material is otherwise made 
available for free, the equitable remuneration under the statutory licence should equal 
zero. 

Recommendation Fifteen 

• That sections 43A and 111A of the Act be amended to align the exception with the 
similar exception in the Information Society Directive, by deleting the words ‘of 
making or receiving a communication’ in subsection (1) and substituting ‘part of the 
technical process’ with ‘as a necessary and incidental part to any technical process’.  

• A consequential amendment to the heading to the section will be needed also. 

• That the sections be further amended by inserting a new subsection to include a 
definition of ‘temporary reproduction’ for the purposes of the section, as meaning any 
transient, non-persistent reproduction that is incidental to the primary purpose or act 
for which the work is made available and which has no independent economic 
significance. 

Recommendation Sixteen 

• That the educational statutory licence provisions be amended to allow an educational 
institution to make active caches of copyright material for the purpose a course of 
instruction by the educational institution, in return for a payment of equitable 
remuneration to the copyright owner. 

Circumvention devices and services, TPMs and RMI 

1.39 If the definition of a TPM is limited to measures to protect or control rights only that 
fall within copyright, following the reasoning of Sackville J in Stevens at first instance, 
together with: 

1.39.1 An extension of the permitted purposes, so as to clearly allow any supply or 
use of a circumvention device or service for any use or exception allowed 
under the Act, including fair dealing and access to a legitimately acquired 
non-pirated product, 
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1.39.2 Otherwise a prohibition on the use (whether commercial or personal) of a 
circumvention device or service to circumvent a TPM, 

the objectives of the Digital Agenda Act will be better met, and a more appropriate 
balance, reflecting the Government’s previous policy decisions, will be created. 

1.40 In order to maintain consistency, and for the reasons stated in relation to 
circumvention devices and services, section 135ANA also needs to be amended to 
prohibit the personal use of a broadcast decoding device. 

1.41 In order to maintain the appropriate balance and consistency of approach, however, 
the prohibition on personal use (but not other use) must not extend to any use for a 
permitted purpose (including a fair dealing, in accordance with the review’s 
recommendations in relation to the amendments to be made to the permitted 
purposes). 

1.42 For the same reasons advanced by the CLRC, and in order to ensure consistency of 
approach and treatment, the review recommends that the Act be amended so as to 
provide that any attempt to contractually prohibit the use of a circumvention device or 
service for the purpose of fair dealing is unenforceable. 

1.43 There is some level of confusion or misunderstanding about RMI, and the differences 
between RMI as defined and digital rights management or similar objects. To remove 
this confusion, the definition should be amended so as to expressly exclude any TPM. 

Recommendation Seventeen 

• That the definition of TPM in section 10 of the Act be amended so as to accord with 
the interpretation favoured by Sackville J in Stevens, at first instance. 

• That the permitted purposes in section 116A (3) be amended so as to clearly allow 
any supply or use of a circumvention device or service for any use or exception 
allowed under the Act, including fair dealing and access to a legitimately acquired 
non-pirated product.  

• That section 116A(1) be amended so as to prohibit the use, including commercial and 
personal use, of a circumvention device or service to circumvent a TPM, other than 
for a permitted purpose. 

• That section 135ANA be amended so as to prohibit the personal use of a broadcast 
decoding device other than for a permitted purpose, being the same permitted 
purposes listed in section 116A(3). 

Recommendation Eighteen 

• That section 135ANA be amended so as to prohibit the personal use of a broadcast 
decoding device other than for a permitted purpose, being the same permitted 
purposes listed in section 116A(3). 
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Recommendation Nineteen 

• That the integrity of the permitted purposes in section 116A (3) be retained by 
preventing a copyright owner from making it a condition of access to or use of a 
copyright work or other subject matter that a user will not use a circumvention device 
or service for the purpose of making a fair dealing of the work or other subject matter.  

• That this amendment is made irrespective of whether the recommendation to include 
fair dealing as a permitted purpose is accepted. However, in those circumstances, a 
new subsection may need to be introduced in order to give effect to the 
recommendation. 

Recommendation Twenty 

• That the definition of RMI in Section 10 of the Act be amended so as to expressly 
exclude any TPM.  

2 Overview 

2.1 Major amendments to the Australian Copyright Act 1968 (the Act) came into effect in 
March 2001. They dealt with a number of issues in direct response to rapid 
technological developments and the use of new technologies and copyright material 
in the digital environment. These amendments were made by the Copyright 
Amendment (Digital Agenda) Act 2000 (Digital Agenda Act). 

2.2 Because of the rapid pace of technological development, and the challenge for 
copyright law to keep up, the Australian Government committed to reviewing the 
legislation within 3 years of its commencement, that is, March 2004. The Government 
is also taking this opportunity to review important aspects of the Copyright 
Amendment (Computer Programs) Act 1999 (Computer Programs Act).  

2.3 Following an open tender process, national law firm Phillips Fox was appointed by the 
Commonwealth Attorney-General’s Department to analyse key aspects of the digital 
agenda reforms. This analysis will inform the broader Government review of the 
reforms. For ease of reference, when the term ‘the review’ is used in this report, it 
refers to that part of the Government’s broader review being conducted by Phillips 
Fox. 

2.4 Phillips Fox is not considering any matter that is outside the terms of reference of the 
review. A copy of the terms of reference of the review is set out in Appendix B. 

2.5 Other issues that were raised in submissions to the review and that are outside the 
terms of reference have been provided to the Department, for consideration and 
appropriate action within the Government’s broader review of the Digital Agenda Act. 

2.6 Analysis of the particular issues and recommendations are made in sections 15 and 
following. If no change is recommended then no recommendation is made. 

2.7 Phillips Fox wishes to express its thanks to all those who participated in each public 
forum and those who made submissions, as their efforts added greatly to the 
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understanding of the various points of view and positions advocated by various 
interested parties. 

3 Introduction 

Background to the Government’s review and Phillips Fox’s role  

3.1 When introducing the Copyright Amendment (Digital Agenda) Bill 1999 (the Bill) into 
the House of Representatives on 2 September 1999 the then Attorney-General, the 
Hon Daryl Williams AM QC MP, proposed that the operation of the legislation be 
reviewed within 3 years of commencement.  

3.2 The objectives of the Digital Agenda Act were each of the following: 

3.2.1 To ensure the efficient operation of copyright industries in the online 
environment through promoting financial rewards for creators and investors, 
providing a practical enforcement regime, and providing access to copyright 
material online. 

3.2.2 To promote certainty for communications and information technology 
industries. 

3.2.3 To ensure cultural and educational institutions can access copyright 
material online on reasonable terms including the provision of adequate 
remuneration to creators and investors. 

3.2.4 To ensure that the technical processes which form the basis of the 
operation of the Internet are not jeopardised. 

3.3 There are five key elements to the reforms: 

3.3.1 A new technology-neutral exclusive right of communication to the public. 

3.3.2 Updating, and appropriately extending to the digital environment, the 
exceptions to the exclusive rights of copyright owners (including educational 
and other statutory licences). 

3.3.3 The introduction of new enforcement measures. 

3.3.4 Limiting and clarifying the liability of carriers and carriage service providers 
(including Internet Service Providers (ISPs)) for third party copyright 
infringements. 

3.3.5 The introduction of a statutory licence scheme for the retransmission of 
free-to-air broadcasts.  

3.4 The main purpose of the Government’s review of the digital agenda reforms is to 
assess whether these objectives have been achieved. This requires analysis of 
whether the elements of the reforms implemented to achieve those objectives are 
working well, or whether further changes are needed to ensure the objectives are 
met.  
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3.5 The review is not intended to be a re-evaluation of the policy decisions that led to the 
enactment of, or underpin, the Digital Agenda Act. The review is not an opportunity to 
reconsider issues that were argued and decided in the context of the deliberations 
and public consultation that took place prior to the passage of that legislation. Rather, 
the purpose and focus of the review is to consider whether the objectives of the 
Digital Agenda Act are being met, from legal, economic and technical perspectives. 

Review process 

3.6 The review commenced in April 2003. 

3.7 Initially Phillips Fox undertook research and engaged in discussions with stakeholders 
in relation to the economic impact of the reforms and technological advancements. 
Following that stage, Phillips Fox prepared detailed issues papers on each of the key 
aspects of the reforms. The issues papers dealt with each of the following: 

3.7.1 Libraries, archives and educational copying. 

3.7.2 Carriers and carriage service providers. 

3.7.3 Technology and rights. 

3.7.4 Circumvention devices and services, technological protection measures 
and rights management information. 

3.8 Detailed public consultation in response to the issues raised was undertaken, with a 
public forum in each of Melbourne (on 14 August 2003) and Sydney (on 4 September 
2003). There was also  an online discussion forum (on 9 September 2003) for those 
interested parties who could not attend the meetings in Sydney or Melbourne. The 
identity of those who registered to attend each public forum is set out in Appendix C. 

3.9 Interested parties were invited to make written submissions. The identity of parties 
who made submissions is set out in Appendix C. The review received six submissions 
that were requested to be kept confidential.  

3.10 A number of submissions were received after the date set for submissions to close. 
Whilst no extension of time was granted in respect of any submission, late 
submissions that did not impact adversely the timetable for delivery of the report have 
been considered. Those submissions that were received too late to be able to be 
considered as part of this report have been provided to the Department for 
consideration by the Department in the context of the Government’s broader review. 

3.11 Some submissions have criticised the review process and methodology, with some1 
arguing a pro-user bias and others2 arguing a pro-owner, anti-consumer (or anti-
creator3) bias. Others4 think that the process was balanced and appropriate. 

                                                  

1 See, for example, submission by Malik. 

2 See, for example, submission by EFA. 

3 See submission by Arts Law Centre of Australia. 
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4 Context  

4.1 The Digital Agenda Act is part of the Government’s strategic framework for the 
development of the information economy in Australia. It forms the Government’s main 
initiative in addressing the challenges for copyright posed by rapid developments in 
communications technologies. The reforms were identified as an important part of 
establishing a legal framework to encourage online activity and the growth of the 
information economy. 

4.2 Prior to the enactment of the Digital Agenda Act there was a concern that digital 
technology and the growth of computer networks, particularly the Internet, posed 
challenges to the protection and enforcement of copyright throughout the world.  

4.3 On one hand, creators and owners of copyright material were concerned to ensure 
that they retain effective means of redress or remuneration in relation to use of their 
copyright material on the Internet. Users of copyright material, such as libraries, 
archives and educational institutions, were concerned to obtain reasonable access to 
material available on the Internet. Carriers and carriage service providers (including 
ISPs) were concerned with uncertain liability for copyright infringements by third 
parties on or using the facilities of the carriers or carriage service providers.  

4.4 The central aim of the Digital Agenda Act is to ensure that copyright law continues to 
promote creative endeavour whilst allowing reasonable access to copyright material 
on the Internet and through new communications technologies.  

5 Developments in Australia during the course of the review 

Senate enquiry into libraries in the online environment 

5.1 On 16 October 2003 the Environment, Communications, Information Technology and 
the Arts References Committee of the Senate issued its report on libraries in the 
online environment5. On 25 June 2002, the Senate required the Committee to report 
on the role of libraries as providers of public information in the online environment.  

5.2 The terms of reference required the Committee to have regard to the role of libraries 
as providers of public information in the online environment, having particular regard 
to the following: 

5.2.1 The current community patterns of demand for public information services 
through libraries, including the provision of such information online. 

5.2.2 The response by libraries (public, university, research) to the changing 
information needs of Australians, including through the provision of online 
resources. 

                                                                                                                                                         

4 See, for example, submission by SISA. 

5 Senate Environment, Communications, Information Technology and the Arts References 
Committee, Libraries in the online environment, October 2003. 
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5.2.3 Possible strategies which would enhance the wider use and distribution of 
information resources held by libraries, including the establishment of 
library networks, improved online access in libraries, online libraries, and 
greater public knowledge and skill in using library resources. 

5.2.4 The use of libraries to deliver information and services over the Internet to 
more effectively meet community demands for public information in the 
online environment 

5.2.5 The role of various levels of government, the corporate sector and libraries 
themselves in ensuring the most effective use of libraries as a primary 
public information resource in the online environment. 

5.3 In its report6 the Committee recommends that the review of the Digital Agenda Act 
considers the issue of the extension of legal deposit requirements to digital material. 
This issue is outside the terms of reference of the review. 

5.4 The Committee considered certain intellectual property issues and specifically 
comments7 on the provisions of the Digital Agenda Act that impact on libraries. The 
Committee notes8 that the Australian Copyright Council, in its submission, argues that 
Australia has a comparatively generous set of library provisions compared with other 
countries. The Australian Copyright Council made a similar submission to the review. 
Without expressing an opinion on that submission, the Committee was ‘inclined to the 
view that the current balance between the rights of copyright owners and access to 
information by users in the digital environment is an acceptable one’9. 

5.5 Further, the Committee concluded that, rather than seeking protection solely in 
legislation, copyright owners need to continue to look to technology to protect their 
interests, if owners fear that those interests are under threat10. Similar submissions 
were made to the review11. 

Infringement proceedings against an ISP 

5.6 On 17 October 2003 members of the music industry instituted proceedings in the 
Federal Court of Australia against an ISP for copyright infringement, in respect of 
alleged infringing MP3 music files available from a website hosted by the ISP12. The 
Application seeks declarations and orders against the ISP for direct infringement and 

                                                  

6 At paragraphs 4.47 and 5.17. 

7 In paragraph 4.40. 

8 In paragraph 4.41. 

9 Paragraph 4.41. 

10 Paragraph 4.43. 

11 Including Willis submission, p.11. 

12 Universal Music & Ors v E-Talk & Anor, Federal Court proceeding no. N1551 of 2003. 
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also for authorisation of infringement. If the matter proceeds, this will be the first 
occasion in which the Court will be required to determine the meaning and effect of 
sections 39B and 36A of the Act, which were inserted by the Digital Agenda Act.  

5.7 The Applicants were granted an Anton Piller order on 17 October 2003. 

5.8 The matter was before the Federal Court on 28 October 2003 for a hearing of the 
application for an interlocutory injunction. This was dealt with by consent. 

5.9 By consent the Court made interim orders against the website owner on Friday, 
23 October 2003 and, consequently, the website was taken down on Monday, 
26 October 2003. There have been press reports that the website would not contest 
the matter but, at this stage, the website has not admitted liability and continues to 
defend the proceedings. 

5.10 The ISP has now given undertakings on an interim basis (and without admissions) not 
to host the website and the parties have consented to another company within the 
same corporate group as the ISP to be joined as a Respondent in the proceedings. 

5.11 Subsequently, additional music industry plaintiffs were added, together with the 
directors and one staff member of the ISP. 

Criminal convictions against infringers 

5.12 Peter Tran, Charles Ng and Tommy Le from Sydney were charged in 2002 with 
operating a website that allowed music to be downloaded without permission of the 
copyright owners. Each pleaded guilty to the charges and was sentenced on 
18 November 2003.  

5.13 The website described itself as ‘the coolest MP3 and Windows Media Audio site on 
the Net’ and, according to prosecutors, had more than seven million hits between 
January 2002 and April 2003.  

5.14 Senior counsel for the Commonwealth Director of Public Prosecutions sought 
custodial sentences for defendants Tran and Ng, but not for Le. It was alleged that 
they copied 390 commercially available CD albums and 946 singles and adopted 
nicknames to avoid detection. 

5.15 Tran and Ng admitted to operating the website, containing music compilations 
compiled by Le. Ng claimed he did not know he had breached copyright laws and that 
he established the website ‘to help people and not for profit’.  

5.16 On 18 November 2003, the Local Court in Sydney sentenced Ng and Tran each to an 
18-month custodial sentence, which was suspended, and a $1000 three-year good 
behaviour bond. Ng was also ordered to serve 200 hours of community service. Tran, 
who is medically unfit to undertake physical work, was given a second $1000 three-
year good behaviour bond and a $5000 fine for related charges. Le was sentenced to 
200 hours of community service. 

5.17 In sentencing, the magistrate said that while the law allowed custodial sentences for 
the crimes, the court made its decision purely in relation to the law, ‘not to the loudest 
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or most strident and invariably ill-informed voice promoted through various forms of 
media’. 

Print on demand books 

5.18 A joint initiative of CAL, the Sydney University Press and the Australian Literature 
Gateway organisation to provide print on demand books through the internet was 
launched on 8 December 2003.13  The service offers 25 Australian titles that are 
otherwise out of print, for a fee. 

6 Developments overseas during the course of the review 

6.1 There have also been a number of relevant developments that have occurred 
overseas during the course of the review. A summary of these developments is set 
out in Appendix D. 

7 Economic perspective 

Background 

7.1 In framing the terms of reference, the Attorney-General’s Department was concerned 
to ensure careful consideration would be given to any economic data available in 
respect of the impact of the amendments on the Australian market.  

7.2 Initial analysis14 of the publicly available data for the purposes of the review helped to 
identify certain issues and highlighted further information that is required in order to 
be able to adequately assess the data. That analysis also confirmed that there is little 
publicly available information covering any sufficient period of time from which 
meaningful trends can be identified or conclusions drawn. Any prior analysis of the 
available information appears to have been undertaken in isolation, without 
consideration of other factors that can significantly affect or help explain results or 
apparent trends. This means that a full and accurate picture was not available.  

The role of quantitative analysis in the determination of the impact or effect of the Digital 
Agenda Act15 

7.3 In order to accurately assess the economic impact or effect of the Digital Agenda Act, 
in order to conclude whether changes to the Act are warranted and to obtain an 
accurate assessment of the extent to which the Digital Agenda Act has already 
changed behaviours or had other effects, quantitative analysis is required. While this 
type of analysis may be useful, it is likely to be very difficult to be able to assess 
accurately the separate impact of the legislation, any developments in digital 

                                                  

13 Angela Bennie, ‘Classics return with the click of a mouse’, The Sydney Morning Herald, 
6-7 December 2003, p.11. 

14 Which formed an appendix to each issues paper. 

15 Phillips Fox engaged NERA to advise on and consider the economic data provided to the review. 
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technology and changes in consumer tastes and behaviour. The reasons for this are 
set out below, having regard to the 4 main methods of quantitative analysis. 

7.4 Those 4 main methods of analysis are: 

7.4.1 Time series analysis. 

7.4.2 Cross-country/regional econometric modelling. 

7.4.3 Choice modelling. 

7.4.4 Comparative analysis. 

Time series analysis 

7.5 Time series analysis attempts to determine dependence among observations at 
different points in time. This is essentially a type of ‘but for’ analysis, where the 
analysis attempts to determine what would have been observed had there been no 
change in market conditions (for example, had the Digital Agenda Act not been 
introduced). This type of analysis may be able to be used to determine the impact of 
the specific developments for the influenced behaviours, including the introduction of 
the Digital Agenda Act and, for example, the rate of piracy, any change in that rate 
over time and any corresponding effects on the sale of legitimate digital products. The 
benefit of this type of analysis is that it is based on actual data and, if reliable, can 
reveal the actual impact of a particular change in market conditions over a period of 
time. 

7.6 However, in terms of estimating or analysing the impact of the Digital Agenda Act, this 
type of analysis is likely to be difficult to conduct. As highlighted in the Issues Papers, 
there are a number of different factors that may affect the market for digital products 
in Australia, the impact of which may be difficult to isolate. These factors include (but 
are not limited to) changes in the amount of disposable income that people have 
available and changes in population (particularly amongst those sectors of the 
population that are the most significant buyers of specific digital products). In order to 
conduct any sensible or meaningful analysis, access is needed to much more data. 

7.7 Under this type of analysis, it is also necessary to establish clear events that change 
expected behaviours or attitudes. Isolating the impact of one specific event, such as 
the introduction of the Digital Agenda Act, is likely to be problematic when a number 
of new developments has occurred in the industry over a relatively short period of 
time. Given the speed of technological change, it is difficult to assess the impact of 
any one specific development.  

7.8 There may also be factors specific to certain industries that hamper this type of 
analysis. In the music, video and DVD industries, for example, there are many factors 
that may distort the level of sales in any one year. The release of ‘blockbuster’ films 
may result in very high sales in one year, which can be followed by a significant drop 
in sales in the following year, in the absence of another similar ‘blockbuster’. Any 
downturn in sales following the release of a ‘blockbuster’ does not necessarily 
indicate an adverse impact as a result of the Digital Agenda Act, or otherwise. 
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7.9 As noted in the submission made by the Motion Pictures Association, ‘the range of 
factors which influence cinema and DVD rental and sales are so numerous as to 
make any analysis very difficult’16. 

Cross-country/regional econometric modelling 

7.10 In order to try to distinguish between the differing factors that may impact on the 
market for digital products in Australia, more rigorous, econometric analysis may be 
undertaken. Cross-country or cross-regional econometric modelling involves the 
assessment of time series and other data across a number of countries or regions, in 
order to establish the underlying relationship between different variables. This type of 
analysis may prove more helpful in determining the impact of particular factors, where 
results are consistent across a number of regions or countries.  

7.11 However, in assessing the impact of the Digital Agenda Act in Australia, this type of 
analysis is unhelpful, given that the result that is sought to be achieved is an analysis 
of the effect of legislation that is not common to other countries or regions.  

7.12 Further, while these type of studies may be more reliable than time series analysis 
alone, they are data intensive and likely to be very sector specific. This means that 
separate studies need to be conducted for each sector of the market. This type of 
analysis is therefore even more problematic for those sectors where data is not easily 
obtainable or where the relevant data has simply not been collected. 

7.13 It is also important to note that both time series analysis and cross-country analysis 
give very little indication of the likely impact in the future of changes that have already 
occurred. This is because technological developments and changes in consumer 
awareness and behaviours are likely to change the relationship between different 
variables over time. In industries where technological change is rapid (such as that 
involving many digital products) the applicability of historical data in the estimation of 
the current and future impact of events is limited. 

Choice modelling 

7.14 In the absence of available data, it is possible to conduct other types of quantitative 
analysis through the use of surveys. Various survey techniques have been developed 
over time that aim to elicit consumer attitudes and likely behaviours. One of the main 
problems with this type of analysis is ensuring that the survey elicits truthful 
responses from participants. This is particularly difficult when the survey focuses on 
the extent to which respondents engage or may engage in illegal behaviour, such as 
piracy or other copyright infringements.  

7.15 One way in which this problem may be able to be mitigated is through the use of 
‘choice modelling’. Under a choice modelling survey, respondents are presented with 
a number of hypothetical options or ‘choice sets’ and asked to state their preferred 
option. Each option contains a number of different characteristics or attributes. For 
example, a survey designed to assess the incidence and impact of music 
downloading services may ask respondents to choose between the following 
3 options: 

                                                  

16 MPA submission, p.9. 
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Choice set A 

Download a single song 

Authorised by copyright 
owner 

High quality reproduction 

At a cost of $1 per song 

Choice set B 

Download an entire album 

Unauthorised by the 
copyright owner 

High quality reproduction 

At a total cost of $10 

Choice set C 

Download a single song 

Unauthorised by the 
copyright owner 

Good quality (but less than 
an authorised recording) 

Free 

7.16 Individuals are asked to choose their preferred bundle of attributes from a number of 
alternatives. In the example above, the respondent is asked to choose between 
Choice set A, Choice set B or Choice set C. This information allows the data analyst 
to examine how choices change as a function of changes in the attributes of the 
alternatives and also the changes in response to the number and composition of 
competing alternatives. The data derived from choice modelling surveys is subject to 
econometric analysis to determine the inferred relationship between the different 
attributes. Once these relationships are established, it is possible to determine the 
impact that each of these attributes has on a particular market or particular conduct. 

7.17 In order to provide reliable information it is critical that a choice modelling survey asks 
the right questions. Choice modelling requires high quality, accurate data that cannot 
be obtained from simple surveys that do not take account of possible biased 
questions. Respondents, however, generally face some limits in their ability to 
process information. For example, respondents may suffer boredom and fatigue that 
will affect the quality of data obtained. If tasks are too long or difficult or lack sufficient 
realism and credibility, data quality will suffer, as respondents are unlikely to provide 
the information sought. These problems can be minimised through care in the design 
of the survey.  

Comparative analysis 

7.18 A number of studies attempting to assess the impact of digital technology or piracy in 
specific sectors have made use of some types of comparative analysis. None of these 
studies has attempted to assess the impact of legislation.  

7.19 In the Napster litigation17 in the USA, a number of expert reports were put forward 
that attempted to determine the impact that the Napster service had on the sale of 
legitimate music CDs. One of those reports compared the sale of music CDs in stores 
within a one mile radius of colleges that were likely to have a high use of the Napster 
service with the sale of music CDs in all stores within a one mile radius of all colleges 
across the country. Based on this comparison, that expert concluded that music file 
sharing and the Napster service had a detrimental impact on music sales18. Whilst 
intuitively appealing, this analysis was criticised for failing to consider other factors 

                                                  

17 A&M Records Inc v Napster Inc 239 F.3d 1004 (9th Cir. 2001). 

18 Expert report of Michael Fine. 
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that may have impacted music sales in those areas19. Mr Fine’s report also excluded 
Internet sales from the analysis and it was claimed that the survey population (that is, 
college students only) was not representative of the total population of Napster users.  

7.20 There have also been various studies undertaken by the International Planning & 
Research Corporation on behalf of the Business Software Alliance that have also 
used comparative analysis to estimate both the level of piracy and the extent of 
damages in respect of retail computer software20. These studies estimated piracy 
rates by comparing the demand for software (based on estimates of average software 
installed per PC sold) with software sales of BSA member companies. Lost revenue 
was calculated at the wholesale price estimate of each software application type. 

7.21 Another study by the International Federation of the Phonographic Industry (IFPI) 
estimated the level of piracy in the music industry by comparing estimates of CD 
product capacity (obtained from specialist market researchers) with sales by 
country21. 

7.22 Both this study and the BSA study have been criticised for overstating the level of 
damages to the industry as not all consumers would purchase the legitimate item if 
pirated products were not available22. The cost of piracy to the industry is only equal 
to the number of additional sales that would be made in the absence of piracy, 
multiplied by the wholesale price of the products less the incremental associated with 
those additional sales.  

7.23 Similar criticisms can be made of some of the economic analysis received in 
submissions to the review. Those matters are dealt with in greater detail below. 

The relevance of quantitative analysis for the assessment of the need for changes to the 
Copyright Act 

7.24 The quantitative techniques outlined in paragraphs 7.5 to 7.22 can, to some extent, 
be used to determine the impact of the Digital Agenda Act on the Australian market. 
Whilst this information is useful for determining issues like the extent of piracy in 
Australia and the magnitude of the problem, it is less relevant for assessing whether 
stricter copyright provisions are warranted.  

7.25 First, these quantitative techniques will only provide an estimation of the value of any 
market, including any piracy market, at a particular point in time. As noted above, in 
industries where technological change is rapid, these estimates may not reflect the 

                                                  

19 In the expert report of Peter Fader. 

20 Business Software Alliance, 8th Annual BSA Global Software Piracy Study, Trends in Software 
Piracy 1994-2002, found at http://www.bsaa.com.au/download/BSA_Piracy_Booklet.pdf. 

21 International Federation of the Phonographic Industry, IFPI Music Piracy Report 2000, June 2000, 
found at http://www.ifpi.org/site-contents/antipiracy/piracy2002.html. 

22 Hui, K.L. and Png, I.P.L., ‘Piracy and the Legitimate Demand for Recorded Music’, Contributions 
to Economic Analysis and Policy, (2002) Volume 2, no 2. 
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current or future costs and are therefore of limited use in forming a view as to the 
likely ongoing costs. 

7.26 Second, the techniques described above do not allow for a calculation of the total 
economic impact of activity or conduct as a result of legislation, or otherwise. Damage 
caused to legitimate producers in terms of lost sales is only one impact of 
unauthorised copying. Other flow-on effects also need to be considered in order to 
determine the overall cost, and impact, including other direct and indirect impacts. 
This type of analysis is likely to be very difficult in the absence of reliable data23.  

7.27 Third, and most importantly, quantitative data on the economic impact of behaviour or 
attitudes in a market is likely to be of little use in determining the impact of any 
change in legislation, if the cause of the behaviour (for example, piracy) is not well 
understood. The development of more strict legislative measures will not 
automatically reduce the rate of piracy (or change other behaviours) if awareness of 
the current legislation (or the new legislation) is low or where measures are not 
enforced.  

7.28 It may be more productive for any future analytical work to focus on the extent to 
which consumers would be likely to change behaviours or attitudes if stronger 
legislative measures were implemented. 

7.29 Of the forms of quantitative analysis discussed in paragraphs 7.5 to 7.22, a choice 
modelling survey is the only type of quantitative technique that allows for an 
assessment of consumer attitudes towards particular conduct or behaviours. It may 
be possible for a choice modelling survey to be designed so as to elicit respondents’ 
understanding of the current legislation, their views on the effectiveness of this 
legislation and their likely responses to different (stronger) legislation. A choice 
modelling survey could also determine the extent to which consumers would stop 
engaging in illegal activity and instead purchase legitimate products, particularly if 
stronger legislation was introduced and enforced. However, in order to measure this 
impact, specific changes in the legislation need to be addressed in the survey. 

Comments on specific economic principles referred to in submissions 
Metcalfe’s Law 

7.30 The ACA notes that Metcalfe’s Law establishes that the value of a network increases 
as the square of the number of customers of a particular network. From this the ACA 
asserts that ‘the more widely shared an IP object, on whatever basis, the more 
valuable it becomes’24. 

7.31 This assertion does not appear to be an accurate application of this law. Metcalfe’s 
Law applies to two-way communications networks such as the telephone network. 
Essentially, the law contends that the value of a communications network to an 

                                                  

23 Only one study of which the review is aware has attempted to measure this impact, see BSA, US 
Software State Piracy Study, August 2003, found at 
http://global.bsa.org/globalstudies/2003_sps.pdf. 

24 ACA submission, p. 2. 
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individual increases the more people with whom they can connect. When there are n 
users in such a network, the number of possible pair wise communications is equal to 
n(n-1)/2. If each participant in the network values their communications with all other 
users equally, then the total value of the network is proportional to n(n-1). For very 
large values of n, this is almost equivalent to n2.25 

7.32 Whilst Metcalfe’s law may apply to the valuation of a communications network, it 
cannot be used to value a particular digital product carried by that network. For 
example, the Internet may be seen as a two-way communications network, whereby 
each person connected to the network can download information posted by others 
and upload their own information to be viewed by others. The value of this network 
may be derived using Metcalfe’s Law. However, the value of a particular product 
carried on that network, such as a digital journal article, cannot be measured by this 
law. This is because the ‘communication’ of the article is not ‘two-way’, that is, person 
A can send it to person B but there is no value in person B sending it back to person 
A. Person A does not derive any additional benefit from the article as a result of 
person B’s ability to also access it. The total value of the article is therefore more 
likely to be represented by Sarnoff’s Law, which states that the value of the network is 
proportional to the size of the audience. That is, the value of the article is more likely 
to be proportional to n, being the number of people who access the article. 

The ‘Economics of Piracy’ 

7.33 In his submission, Stuart Willis states, ‘there is an essential economy to piracy’26. In 
functional form, Willis implies that piracy will be worthwhile if: 

E + C + Q of Pirating < E + C + Q of Purchasing 

Where: 

B = Expense of producing the product including potential damages in copyright suits, 

                                                  

25 For example, if only two people are connected to a telephone network then the total number of 
possible pairwise conversations is 2(2-1)/2 = 1. If both the caller and receiver value their 
conversations at $1, then the total value of the network is equal to $2 (ie, $1 to person A and $1 to 
person B). If a third person joins the network, the number of possible pairwise conversations would 
increase to 3(3-1)/2 = 3. Again, if all callers and receivers value their conversations with each 
person in the network at $1, the total value of the network will be equal to 3(3-1) x $1 = $6 (ie, $2 
to person A – who can now talk to person B and C, $2 to person B and $2 to person C). When n 
reaches a high enough number, the value of the network approaches n2 x $v (eg, 1000(1000 – 1) x 
$1 = $999,000 which is close to 1000²x $1 = $1,000,000). Metcalfe’s Law has been criticised in the 
economics literature for using an unrealistic assumption that each participant in a communications 
network values communication with all other participants equally. It is more likely that participants 
will value their communications with some users more than others, If this is the case, the value of 
the network will not be proportional to n2. It will instead be dependent on the particular set of users 
in the network. See Swami, P, (2002), ‘The functional form of network effects’, Information 
Economics and Policy, vol 14, pp 417 to 429 for more information. 

26 Willis submission, p. 3. 
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C = Convenience measured by the time and effort required, including potential 
incarceration, and 

Q = Quality of the product. 

7.34 He later states that ‘to reduce piracy, copyright infringement must be more expensive, 
less convenient and of lesser quality while copyright compliance must be made less 
expensive, more convenient and of higher quality’27. 

7.35 This statement is intuitive. A market for pirated products exists because any one of 
the following is present: 

7.35.1 Possible to copy digital product. 

7.35.2 The cost of copying digital products is relatively low. 

7.35.3 The time required to do this is low. 

7.35.4 The perceived risk and therefore cost of being prosecuted is low enough to 
make pirating worthwhile. 

7.35.5 The quality of pirated products is high enough to ensure demand for the 
product (again make pirating worthwhile).  

7.36 Therefore, in order to encourage people to purchase legitimate products, either the 
cost of copyright infringement must be increased (which includes any increase in the 
perceived risk of being caught and/or an increase in the penalty for copyright 
infringement) or the cost of purchasing legitimate products must decrease (which may 
involve a reduction in price or more convenient methods of distribution). 

7.37 Willis goes on to state that copyright laws alone will not ensure the efficient operation 
of copyright industries. He notes, ‘copyright industries themselves must become more 
efficient – they must understand their target market and how the economics of piracy 
affects them’28. 

7.38 Copyright laws alone will not ensure the efficient operation of copyright industries. 
Copyright laws need to be supported by communication, monitoring and enforcement 
to be effective. Copyright industries must understand their target market and how the 
economics of piracy affects them. Many of the industry studies discussed earlier 
assume that every sale of pirated product represents a lost sale of a legitimate 
product. This is unlikely to be the case. Often consumers see pirated copies as a 
completely different product and in their absence they would not purchase an 
alternative legitimate product. 

7.39 For example, many individuals that download individual songs from illegitimate 
websites do not see these as a substitute for a complete CD from a music store. 

                                                  

27 Willis submission, p. 4. 

28 Willis submission, p.4. 
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Before the advent of legitimate online music services, many consumers would 
download music from illegitimate sites because there simply was no legal alternative 
available (i.e. legitimate producers did not provide the product in a form for which 
there was high demand). The subsequent development of legitimate sites, such as 
the Apple iTunes Music Store, has narrowed this ‘gap’ in the market by providing a 
legal alternative to pirated products. 

7.40 Willis’ ‘economics of piracy’ may be a truism. However, the theory does not provide 
any guidance for policy makers in solving the problem of piracy. Willis’ equation 
states that piracy will decrease if copyright infringement is made more expensive. 
However, the submission provides no guidance on how best to achieve this. An 
increase in the penalty for copyright infringement, for example, may not lower piracy 
rates if infringements are not monitored and the legislation is not enforced. 
Essentially, policy makers will wish to determine the main reasons why people still 
engage in piracy despite their awareness of the risks of doing so. Willis’ equation also 
contends that copyright owners can reduce the rate of piracy by lowering the price of 
legitimate products. Whilst this may be so, copyright owners should not be forced to 
lower the price of their products or provide products in an alternative format in 
response to the issue of piracy. Such a move may lower the incentive for future 
product innovation and could potentially damage the industry in the longer term. 

Supremacy of the Market 

7.41 In his submission to the review, Malik notes that intellectual property rights are not for 
the Government or any other legislative authority to give away, rather, they are 
determined by the market29. Mr Malik gives an example of software developers, 
suggesting that the right to allow the third party licensing of software should be 
retained by the developer or manufacturer of the software, as without the activities of 
the developer or manufacturer, there is no market. 

7.42 Malik also suggests that rights owners have the right to offer their products in the way 
in which they believe will maximise the return on their investment and that, while 
these product offerings may be undesirable from the perspective of consumers, the 
government should refrain from interfering with these decisions. He notes that 
ultimately the market will decide the success of such product offerings. Malik also 
argues that if IP rights holders are forced to offer their product in an alternate format 
for a lower return, the incentive for further investment and innovation would decrease 
to the detriment of the community at large. 

7.43 The ACA, on the other hand, takes the view that copyright is essentially an approved 
monopoly and that the claims of copyright owners must be treated with the justifiable 
scepticism any prudent observer brings to monopoly30. The ACA notes that monopoly 
can produce market failure, therefore problems lamented by monopoly holders must 
be tested to ensure that they do not stem from market failure or abuse of market 
power. The ACA is of the view that market failure is behind most of the individual 
consumer behaviour that copyright owners complain of in that such behaviour is 

                                                  

29 Malik submission, p.2. 

30 ACA submission, p.3. 
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being driven by the failure of commercial players to adapt to changed market 
circumstances. 

7.44 These arguments highlight the fundamental tension that exists between providing 
copyright owners with an incentive to invest and maximising consumer welfare. 
Copyright owners have the right to supply their products in whatever ways they see 
fit, even if this creates a demand in the market that is not met by a legitimate 
producer. This is because copyright owners need to be provided with an incentive to 
continue to produce new products. If copyright owners are forced to provide products 
in a certain way, the incentive to invest in further innovations or products will diminish 
and consumer welfare will be reduced over time. However, it is also important to note 
that the rights of owners, and protection offered, are dependent on statute. The rights 
are not independent of statute. Owners cannot, necessarily, only offer a product that 
embodies copyright material in a way that always maximises returns. 

7.45 The ACA notes that monopoly can produce market failure and suggests that the 
creation of a market for pirated products is indicative of either a failure of the market 
or abuse of monopoly power. However, if producers of legitimate products do not 
supply these products in a form that is being demanded by consumers this is not 
necessarily a form of market failure. It may be the case that the provision of products 
in this format is not as profitable for the producer and, had the producer been forced 
to offer the product in this way, it would not have been developed in the first place31. 
Requiring producers to offer their products in less profitable ways may lessen the 
incentive for future intellectual property development resulting in a ‘market failure’ of 
the speed of innovation. 

7.46 In saying this, it is important to distinguish what the copyright owner has a right to do. 
A copyright owner has rights over a particular product, such as a particular song title 
or the entire works of a particular artist. This work does not represent a market in 
itself; it represents a good that competes with other goods in a market (eg, Madonna 
CDs compete to some extent with the CDs of Kylie Minogue – they are two separate 
copyright owners operating in the same market, being the market for pop music). 
There will, therefore, be competitive pressure within the market between copyright 
owners. 

Comments on specific matters raised in submissions 
Copyright Agency Limited 

7.47 CAL commissioned AMR Interactive to undertake a study to determine publishers’ 
views in relation to piracy or the threat of piracy in the Australian publishing industry. 
The report makes a number of assertions, including each of the following: 

7.47.1 That the main concern of publishers is that widespread digital copying is 
eroding revenue opportunities that are only at a low level of market 
development at this time32. 

                                                  

31 Noting that there is no evidence one way or the other on this point. 

32 CAL submission, p.3. 
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7.47.2 That most publishers perceive the Digital Agenda Act as an inadequately 
conceived attempt to replicate the rights embodied in the photocopying 
provisions with little appreciation of the vastly different technical possibilities 
and market context33. 

7.48 Whilst these assertions may seem reasonable on the basis of the response to specific 
questions asked in the study, various inconsistencies between the responses to the 
questions overall suggest that the survey may not be a reliable source of data and 
that these assertions are not adequately supported.  

7.49 For example, when asked the following two questions, respondents answered: 

 

Q3: What are the main 
reasons you haven’t 
published digitally or 
online? (answered by 
those who did not 
publish digitally (68%) 

Q12: What do you see as 
the main threats posed by 
publishing 
digitally?(answered by 
those with a definite digital 
business model (30%) 

Lack of Market 
Demand 

64% 48% 

Cost 40% 26% 

Threat to 
Revenue 

28% 35% 

Technology 28% 19% 

Security 23% 37% 

7.50 It appears from these results that only a moderate proportion of publishers actually 
see a demand for their product in a digital format and that the main concern among 
those that do not publish digitally is that lack of demand and cost, not the threat to 
revenue. Even among those with a definite business model, lack of demand was still 
the main concern, not threat to revenue as concluded by CAL34. 

7.51 While lack of market demand was seen as a the most important factor for not 
publishing in a digital format, the majority of respondents indicated that they did see a 
market for electronic copies of their hard copy material in educational institutions 
(71%), libraries (65%) and government departments (44%)35. This appears to be 
somewhat inconsistent, although it is possible that these institutions may not create 
enough demand to make digital publishing worthwhile. 

                                                  

33 CAL submission, p.4. 

34 See CAL submission, p.3. 

35 See CAL submission, figure 28, p.41. 
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7.52 While only 33% of publishers currently publish material in a digital format (from which 
the majority earn less than 5% of their revenue) and only 30% have a digital business 
model, 32% of respondents indicated that they expected to generate more than 21% 
of their income from digital publishing within the next five years. This is despite the 
fact that only 10% of respondents were confident about the future of digital publishing. 
These results suggest that respondents were experiencing something similar to a 
‘warm glow’ effect commonly seen in contingent valuation studies, in that they were 
answering the questions in relation to revenue projections in a way that they thought 
would please the interviewer, or in a way that they thought they should answer. 

7.53 A total of 43% of respondents indicated that they did not believe they had adequate 
copyright protection to advance in digital publishing yet only 9% of respondents 
indicated that they were very aware of the Digital Agenda Act. This suggests that a 
large proportion of those that do not believe they have adequate copyright protection 
are actually unaware of their rights under the Digital Agenda Act. The reason why 
these respondents may have answered this question in the negative, rather than 
saying that they did not know whether they had adequate protection, is because this 
question followed several questions on protection and security and the main threats 
to digital production. 

Australasian Performing Right Association/Australian Mechanical Copyright Owners Society 

7.54 APRA/AMCOS note it is extremely difficult to quantify the ‘loss to copyright owners 
arising from these infringements’, they also note that ‘the quantification of loss should 
not be a prerequisite for recognition of infringement and damage, in circumstances 
where the infringing conduct is so widespread as to be normal practice and the 
subject of daily media reports’36. 

7.55 While APRA/AMCOS provide no data to support the assertion that infringing conduct 
is widespread, other publicly available reports suggest that this is the case37. 
International media reports also suggest that this is a worldwide problem. It is 
therefore not unreasonable to make this assertion in the absence of independent 
data. 

7.56 The quantification of the loss to legitimate owners should not be a prerequisite for the 
recognition of infringement. What is important in the current context is to determine 
the extent to which infringement would be reduced if stricter legislative measures 
were put in place. The importance of this issue could be informed by the extent to 
which consumers would purchase legitimate products as opposed to pirated products 
in the face of stricter legislation. Whilst such an estimate of ‘damages’ due to 
legislative weakness is not a prerequisite to the recognition of infringement, it will 

                                                  

36 APRA/AMCOS Submission, p.9. 

37 See International Federation of the Phonographic Industry, IFPI Music Piracy Report 2000, June 
2000, found at http://www ifpi.org/site-content/antipiracy/piracy2002.html, and ARIA, 
Understanding CD Burning and Internet File Sharing and its Impact on the Australian Music 
Industry, July 2003, found at 
http://wwwaria.com.au/decuments/ArialllegalMusicResearchReportSummaxy.pdf. 
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provide some guidance as to the extent of the problem and the importance of finding 
a solution to it. 

Australian Consumers’ Association 

7.57 The ACA notes that the following factors need to be considered in any analysis of the 
damages due to piracy38: 

7.57.1 The impact of exchange rate fluctuations on demand for imported material 
and the extent to which substitution with local product occurs. 

7.57.2 The impact of behaviour like music downloads and CD copying on 
legitimate sales; establishing a causal linkage will be a complex and 
uncertain task and is likely to suggest that not every pirated copy 
represents a lost sale. 

7.57.3 The possibility that a certain amount of informal sharing and copying acts 
as a form of viral marketing and actually leads to sales. 

7.58 With regard to the first point, it is likely that exchange rate fluctuations will have an 
impact on the demand for legitimate digital items such as CDs and DVDs. Exchange 
rate fluctuations change the relative price of all goods in the economy, therefore a 
depreciation of the Australian dollar may divert expenditure away from imported 
products to less expensive Australian made products. The problem of assessing the 
impact of exchange rate fluctuations is, however, complicated by other factors. It is 
difficult to separate the impact of exchange rate fluctuations on the sale of legitimate 
digital products in Australia given that fluctuations may impact on the price of both 
legitimate and pirated products (certainly those products that are sold). CD burning 
and file sharing are not the only sources of piracy; many pirated products are actually 
imported as physical goods. Any drop in the purchase of illegal imports due to 
exchange rate movements may be countered by the purchase of pirated products 
made in Australia, thereby reducing the impact on the purchase of legitimate 
products. 

7.59 With regard to the second point, the impact of piracy on legitimate sales needs to be 
considered in any assessment of damages to rightful producers. In the context of the 
review, what is important to determine is the extent to which consumers engage in 
piracy, or purchase pirated products, because of weaknesses in the legislation (not 
weaknesses in monitoring or the enforcement of that legislation). The appropriate 
estimation of damages in the assessment for the need for stricter legislation is the 
value of products that consumers would purchase legally as opposed to illegally if the 
legislation is strengthened. This type of information could be derived through a choice 
modelling survey. 

7.60 In reference to the third point, some studies have suggested that illegitimate file 
sharing actually stimulates the demand for legitimate products by introducing 
consumers to new artists (and products) of whom they would otherwise not be 

                                                  

38 ACA submission, p.9. 
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aware39. Piracy may also increase the sale of legitimate products in other ways; for 
example, piracy may increase the purchase and ownership of CD players, which in 
turn may increase the demand for legitimate CDs40. These impacts would need to be 
assessed in any calculation of damages from piracy, although they are much less 
important in determining the impact of piracy due to legislative weakness and the 
extent to which consumers would change their behaviour in the face of stricter 
legislative measures. 

Motion Picture Association 

7.61 The MPA states ‘the range of factors that influence cinema and DVD film rental are so 
numerous as to make any real analysis very difficult’41. 

7.62 As noted earlier, there are a number of factors that influence cinema admissions and 
DVD rentals, including changes in household disposable income and changes in the 
size and demographics of the population. Cinema admissions in particular are also 
likely to be influenced by the type of movies released in any one year, with long 
awaited ‘blockbuster’ films drawing a greater number of viewers than others. Where 
several of these films are released in a single year, cinema admission statistics are 
likely to be unusually high. This may be followed by a relatively low level of 
admissions by comparison in the following year. Both cinema admissions and DVD 
rentals are also likely to be influenced by developments in subscription TV services.  

7.63 The MPA also submits ‘it is self-apparent that any film obtained without payment 
through a file sharing service is a potential lost sale or rental’42. 

7.64 While every film obtained without payment represents a potential lost sale or rental, it 
is not necessarily the case that every film obtained through a file sharing service (or 
any other illegal activity) would be purchased from a legitimate supplier in the 
absence of that service. The number of films obtained via file sharing or other 
illegitimate services represents an upper limit of potential lost sales from piracy. It is 
likely that some consumers of pirated films would purchase or rent that film if it was 
not available from an illegal source at a lower price, however, many other consumers 
would not value the product highly enough to justify the purchase of the product at the 
higher, legitimate price. 

National Library of Australia 

7.65 The NLA claims ‘there is no evidence to support claims by copyright owners that the 
exceptions in Division 5 have adversely affected owners markets’43. To support this 

                                                  

39 See expert report of Robert Hall and Peter Fader in the case between A&M Records Inc and 
Napster Inc (note 17 above). 

40 See Hiu, K. L. and Png, I.P.L,, ‘Piracy and the Legitimate Demand for Recorded Music’, 
Contributions to Economic Analysis and Policy, Vol 2, No 2, p.2. 

41 MPA submission, p.9. 

42 MPA submission, p.10. 

43 NLA submission, p.11. 
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claim, the NLA provide results of a number of surveys conducted between 2000 and 
2003 that examine various aspects of document supply from the NLA’s collections. 
The NLA Submission states each of the following: 

7.65.1 There was an average annual decline in the supply of inter-library loans 
between 1998-1999 and 2000-2001 of 4.9%; the average annual decline in 
2002 was 4.75%. 

7.65.2 Only 39 out of the 15,106 (0.26%) articles supplied by the NLA during a six-
month period during 2000 — 2001 were copied twice and only two were 
copied three times. 

7.65.3 Only 2.5% of borrowing is by corporate libraries. 

7.65.4 Most (98.5%) of the copying done by the NLA was from printed 
publications. 

7.65.5 Most (88.5%) of the copying done by the NLA was from overseas 
publications. 

7.65.6 Less than 25% of copies made from Australian publications were from 
commercial publications. 

7.65.7 The largest number of copies made by the NLA (37%) were from journals 
published by the not-for-profit sector. 

7.65.8 The NLA has a low level of supply (0.7%) from electronic sources. 

7.66 Based on this information, the NLA asserts that inter-library loans have very little 
impact on Australian publishers’ markets and that, if anything, the NLA, like most 
other Australian libraries, is erring on the side of caution when it comes to copying 
material from electronic sources44. 

7.67 The NLA also suggests that the reason for the decline in inter-library lending and the 
low level of copying from electronic journals is because of the following: 

7.67.1 Users’ information needs are increasingly being met via the Internet. 

7.67.2 The range of available journals is wider in most institutions because of the 
breadth of electronic journal sets, so users are increasingly finding their 
information needs met within their own institutions. 

7.67.3 The commercial availability test would apply in some cases, restricting the 
provision of copies. 

7.67.4 Some libraries would choose not to provide copies from electronic journals 
because of workflow complexities. 

                                                  

44 NLA submission, p.12. 
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7.68 Whilst the NLA does not attempt to estimate the costs to owners caused by inter-
library lending (perhaps because they do not believe there are any losses to assess), 
the points they raise are not unreasonable. The decline in inter-library lending, 
combined with the low rate of lending of electronic copies, suggests that inter-library 
lending has a negligible impact on publishers’ markets. 

7.69 In saying this, the NLA does not include other libraries in its survey data, and 
therefore it is not possible to say whether the results of these studies are applicable to 
all libraries. However, given that the NLA is the major supplier of copies in Australia, it 
is reasonable to expect the experience faced by other libraries to be similar to that 
reported by the NLA. 

7.70 The surveys are also conducted over relatively short periods of time (3 months in 
some cases, 6 months in others). Whilst this would be problematic if the NLA was 
attempting to assess trends in copying and lending patterns over time, it is not as 
great an issue when the purpose is to present absolute data at a single point in time. 
For example, the fact that only 131 copies of articles were provided to the corporate 
library sector over the three month period from September to November 2001 does 
suggests that the level of corporate lending is low in absolute terms and percentage 
terms. Given that there is little reason why this type of lending would change over the 
course of a year, it is likely that this estimate is representative of the average 
corporate lending rate. Even if the rate doubles in another quarter, the total impact on 
publishers’ markets is minimal. 

7.71 Another possible criticism of the conclusions reached by the NLA is that the NLA 
does not (and most probably cannot) assess the impact that the provision of digital 
copies has on the widespread dissemination of that material. That is, the library 
cannot assess the extent to which users further copy or distribute the digital materials 
they receive45. 

8 Common issues and recommendations 

Overall the objectives are being met 

8.1 Overall, submissions to the review accept that, in general, the Digital Agenda Act is 
achieving its objectives and is working well. However, no interested party has 
submitted that all amendments have achieved an appropriate balance of rights and 
obligations or that there is no room for improvement or change.  

8.2 While most submissions support the view that, in general, the decisions and 
objectives of the Government in implementing the Digital Agenda Act is on the right 
track, it is important to note that some of those issues raised are very contentious.  

8.3 It is also important to note that many of the submissions received by the review 
continue to repeat well established and well entrenched positions (and in some 
instances restatements of arguments made and positions taken in respect of the Bill 
prior to its passage by the Parliament). Very few submissions have any, or at least 

                                                  

45 Which is an infringement by the user. 
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any detailed, consideration of how the amendments are, in fact, operating in practice 
and what impact that operation has had on technology, business practices or the 
economy.  

Is it too early to tell? 

8.4 Allied to the point that much of what has been submitted is a restatement of 
arguments previously made, and despite the fact that the review sought, in express 
terms, empirical data to support any proposition advanced in a submission, the review 
has received very limited economic or other empirical data. To the extent to which 
data has been provided, principally it has in response to the issues impacting on 
digital publishing and the library provisions of the Act.  

8.5 Unfortunately, no empirical data has been provided to enable any assessment of the 
impact of compliance costs, the extent to which advances in technology have led to 
any increase in illegal activity, (and any corresponding decrease in levels of 
protection, certainty or revenue for owners), the use and impact of technological 
protection measures, the availability and use of circumvention devices and services 
and the costs, if any, to Service Providers as a result of any uncertainty in respect of 
liability.  

8.6 Consequently, there has been little empirical evidence provided to the review to 
support any significant change to the Digital Agenda Act, at least in relation to those 
issues.  

8.7 At least two submissions46 suggest that the timeframe allowed for the review has 
meant that it is too early to make any meaningful assessment of the impact of the 
Digital Agenda Act to be able to identify any meaningful trends. Given that the terms 
of reference for the review were framed within 12 months of commencement of the 
Digital Agenda Act, and the review commenced in April 2003 (2 years after 
commencement of the Digital Agenda Act), and also given the lack of empirical data 
that has been made available to the review, this submission has some force. 

8.8 The comments made in section 7 in relation to the extent to which statistical 
quantitative data may be useful in providing a point of reference for consideration of 
the impact or effect of amendments, must also be taken into account.  

8.9 Notwithstanding those comments, there is a clear need for further empirical data to be 
collected, at least in relation to the impact and effect of the library copying provisions 
and the educational statutory licence.  

8.10 A survey, using choice modelling, in order to measure any changes in consumer and 
owner awareness, and to assess the success or otherwise of any education 
campaign (particularly in respect of consumer attitudes towards piracy) and likely 
responses to stronger legislation, must be considered.  

8.11 One of the criticisms of the data that has been provided to the review is that the data 
was not collected independently, and its accuracy cannot be verified. To avoid a 
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similar criticism of any recommended survey, it is important that that the survey is 
conducted independently of, and at arms length to, any interested party. This can be 
achieved by an impartial and independent survey commissioned by the Government. 
However, it is also important that all interested parties have input into the structure of 
the survey, the data to be collected and the format of the results to be reported. Given 
that the benefits of this data collection will flow to owners principally, those owner 
interests should contribute the majority of the costs of the survey.  

Level of knowledge 

8.12 Some submissions, and many comments made in the online discussion forum, 
demonstrate that there is, within the community at large, and within particular 
community and owner groups, a real lack of a proper understanding of the law as it 
exists and owners’ and users’ rights and obligations.  

8.13 With that lack of understanding comes a view by many owners that, because users 
do not understand copyright and owners’ rights, they will, either deliberately or 
through ignorance, engage in unlawful or pirate activity, with no regard to the rights of 
owners.  

8.14 There is also little understanding of the importance of copyright to the economy and 
the community at large.  

8.15 That lack of proper understanding is, however, not limited to individuals or 
consumers. For example, CTVA in its submission makes reference to an existing 
exception under copyright law that permits the home copying of free to air television 
broadcasts. There is no such exception under Australian law.  

8.16 It was also clear, from some comments made at each public forum, that there is a low 
level of understanding among at least some within the library and educational 
communities.  

8.17 The research undertaken by CAL for the purposes of its submission also 
demonstrates that there is a low level of understanding amongst publishers and 
owners of copyright works as to the impact and operation of the Digital Agenda Act.47 

8.18 Allied to this lack of proper understanding of the law, and the Digital Agenda Act in 
particular, there is a clear reluctance on the part of many, and on the part of owners in 
particular, to engage with or make use of advances in technology because of a fear 
that rights will be lost or that the activity (or technology) is not sustainable. That 
reluctance seems to be based on a fear of the unknown.  

8.19 As Machiavelli wrote in The Prince: 

Innovation makes enemies of all those who prospered under the old regime, 
and only lukewarm support is forthcoming from those who would prosper under 
the new. Their support is indifferent partly from fear and partly because they are 
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Digital Agenda Review 
Report and recommendations 
 

Final report.doc  35
 

generally incredulous, never really trusting new things unless they have tested 
them by experience.48 

8.20 That fear has to be faced. There is a clear risk that if it is not faced, and instead a 
decision is taken to withdraw from the market, or to blame a lack of strong copyright 
protection as justification for that reluctance or for that fear, the market will, at least 
from recent experience, seek to fill any gap. Such a position of withdrawal or denial 
will not produce any long term viable solution. As has been demonstrated by the 
release (by Apple) of iTunes and Napster 2.049, if there is a legitimate source of 
copyright material that is available to the market, the market will support it.  

8.21 Similarly, owners must face the current lack of will that they seem to have to use the 
law as it presently exists to enforce the rights that the law gives them. Many owners50 
have asserted that this lack of will is because the law does not give adequate 
protection to owners and their rights. However, no owner has been able to 
demonstrate that an attempt has been made to assert or enforce rights in relation to 
digital works and that attempt has failed, as a result of an inadequacy in the law.  

8.22 Sony’s attempts to prevent the use of mod chips to circumvent the regional control 
devices within Sony Playstation games and consoles succeeded on appeal to the 
Full Court of the Federal Court of Australia 51. Similarly, ARIA was successful in its 
attempts to obtain subscriber information from the universities in the university 
litigation52 and has brought successful criminal prosecutions against commercial 
infringers of musical works53. It was only in October 2003 that proceedings making 
allegations of authorisation of infringement against a Service Provider (in the context 
of music downloads) were instituted. Whilst there is no indication as to the likelihood 
of success of those proceedings as against the Service Provider (and its directors 
and staff) there is equally no information about the likelihood of their failure. Certainly, 
the music industry plaintiffs in those proceedings do not believe that the cause of 
action is doomed to fail.54 

8.23 Having regard to these matters, it has not been demonstrated, in any meaningful 
sense, that the objective of the Digital Agenda Act to provide a practical enforcement 
regime has not been met. Notwithstanding, many owners have argued in submissions 

                                                  

48 Niccolo Machiavelli, The Prince, 2nd edition, WW Norton, 1992, p 17. 

49 See Appendix D. 

50 Including CAL, APRA/AMCOS and AFIC. 

51 Noting however that the decision is subject to an application for special leave to appeal to the 
High Court of Australia. 

52 Sony Music Entertainment (Australia) Limited v University of Tasmania [2003] FGA 532 (30 May 
2003 and 18July 2003), decisions of Tamberlin J. 

53 Albeit that it is disappointed with the penalties imposed. See paragraphs 5.12 to 5.17 above. 

54 Universal Music & Ors v E-Talk & Anor, Federal Court proceeding no. N1551 of 2003. 
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that this is the case and that the law must be changed in order to provide a stronger 
and more effective regime for protection and enforcement.  

8.24 Those claims are not justified.  

Recommendation One 

Survey 

That the Government commissions a choice modelling survey, of the type referred to 
in section 7, in order to make an assessment of owner and user attitudes to the 
Digital Agenda Act, the effectiveness of the provisions attributed to piracy or other 
infringing activity and likely responses to stronger legislation. The survey may also 
seek to determine the extent to which consumers would be likely to change 
behaviours, if more strict legislation was introduced. 

Education 

That, having regard to the results of that survey and the other recommendations that 
are implemented, the Government commissions an education campaign, to raise 
public awareness of copyright rights and obligations generally, and those in respect 
of digital works or technologies in particular, with the campaign to be developed with 
input from owners’ and users’ interests, to be funded by owners’ interests. 

Library copying 

8.25 Some data has been provided by libraries and publishers and owners’ interests. That 
data does not cover an extended period of time. This is partly as a result of the limited 
time since the coming into force of the Digital Agenda Act, and the limited commercial 
opportunities that have developed or emerged in that time. 

8.26 Each interest group has provided data that is unlikely that other interest groups will 
accept as being accurate, complete, independent or impartial. Further, some 
interested parties have said that the relevant information is largely, if not wholly, 
within the knowledge or control of the other parties, with little ability to verify 
independently that information.  

8.27 As a result, the review has not had any opportunity to consider objective, independent 
data that demonstrates current practices and economic or other effects of those 
practices within libraries. 

8.28 The proper application of many of the provisions, and how those provisions are, in 
fact, being used in the digital environment, is a question of fact. For example, a 
threshold question for any copying under section 50 is whether the particular work is 
‘available within a reasonable period of time at an ordinary commercial price’. Any 
analysis of the impact of this provision must consider whether, and if so to what 
extent, works are being copied and communicated where there work is available at a 
commercial price, and if so the terms on which it is available and that price. It is only 
then that the issue of whether that availability is within a ‘reasonable period’ and at an 
‘ordinary’ price can be considered.  
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8.29 Data is also needed to measure the extent, if any, by which an article or part of a 
work is only available as part of a larger work, a compilation or a commercial 
database. Whilst that work or article may be available within a reasonable time, there 
needs to be a detailed consideration of whether or not the price of the larger work, 
compilation or database is an ‘ordinary commercial price’ if all that is required or 
wanted is the particular article or other part of the work. 

8.30 That level of detailed information has not been made available to the review. 

8.31 As the IPCRC recognised55, if any significant changes to the current system are to be 
implemented, it is important to first obtain an accurate and complete picture of the 
practices that are being engaged in and the economic and other impacts of those 
practices. It seems to the review that, given the experience with seeking that data 
voluntarily in the review process, the collection of that data can only occur by means 
of an independent, objective third party, to whom all interested parties are able, and 
confident of disclosing the necessary information, in a full and frank manner, over an 
extended period of time. 

Recommendation Two 

That the Government commissions a longer term, independent survey or data 
collection of library copying and communication practices within libraries in respect of 
digital materials and RMI. (It may also make sense to extend that survey or data 
collection to copying practices in respect of ‘hard copy’ materials). 

That the Government makes the data collected in that survey publicly available. 

That the Government undertakes further consultation with interested parties in order 
to reach agreement on the meaning and effect of that data, and any necessary or 
desirable amendments to the Copyright Act, as a result. 

Educational statutory licence 

8.32 It is clear that the educational statutory licence is complex and, in many examples 
provided in submissions, misunderstood. 

8.33 Greater understanding may be developed as a result of greater community education 
(see paragraphs 8.12 to 8.17 above). However, much of the educational statutory 
licence will be of little, if any interest, to most consumers or the general public, and 
any educational campaign to raise awareness of that licence is better focused on and 
directed to owners, creators, educational institutions and, most importantly, 
academics and students within those institutions. 

                                                  

55 Intellectual Property and Competition Review Committee (IPCRC), Review of intellectual property 
legislation under the Competition Principles Agreement, September 2000. 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  38
 

Recommendation Three 

That the Government commissions a targeted education campaign, to raise 
awareness of copyright rights and obligations in respect of digital works or 
technologies by educational institutions, under Part VB of the Act (noting that it may 
also be useful (although outside the terms of reference of the review) to extend that 
campaign to all aspects of the educational statutory licence provisions), with the 
campaign to be developed with input from owners’ and educational institution 
interests, to be funded jointly by them. 

9 Background to libraries and archives issues 

Definition of ‘library’ in section 18 of the Act  

9.1 In its original form, the Bill was to repeal section 18 of the Act (Libraries established or 
conducted for profit) and include a new definition of the term ‘library’ in section 10(1). 

9.2 The original Explanatory Memorandum to the Bill (EM) states that it was intended that 
the new definition should operate to exclude libraries operated by ‘for-profit’ 
organisations, such as corporations and law firms, and to exclude lending libraries 
owned by business organisations made available for use by members of a particular 
profession where the organisation maintains the library mainly or solely for the 
purposes of that business. The effect was to prevent those organisations from relying 
on the libraries and archives exceptions to the exclusive rights created by the Act. 
Before the Bill was passed, it was amended so as to remove any repeal of section 
18.56 

9.3 The Digital Agenda Act also substituted a new section 49(9), to provide that, in that 
section ‘library’ does not include a library that is conducted for the profit, direct or 
indirect, of an individual.  

9.4 In its report57 the IPCRC stated that it was satisfied with the approach to the definition 
of ‘library’ adopted in the Digital Agenda Act. The Committee stated that it did not 
believe this approach should be varied without more substantive economic evidence 
than has been put to date.  

The impact of the operation of section 49(5A) 

9.5 It has been suggested by owners’ interests that it is an unintended consequence of 
section 49(5A) that a user of material made available by a library or archive at or 
through a ‘dumb’ terminal may make a hard copy reproduction of the work that is 
accessed. 

                                                  

56 See Supplementary Explanatory Memorandum. 

57 Intellectual Property and Competition Review Committee (IPCRC), Review of intellectual property 
legislation under the Competition Principles Agreement, September 2000. 
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9.6 However, the EM specifically states58 that ‘users will be able to make a fair dealing 
hard copy of such a work made available online on the premises of a library or 
archives’. 

9.7 Further, section 51A(3A), which was also inserted in the Act by the Digital Agenda Act 
(dealing with the availability of preservation copies of artistic works), includes a 
specific prohibition for making a hard copy or further electronic reproduction or 
communicating the preservation reproduction made available online. 

9.8 To the extent to which a user makes a hard copy of material that is made available 
electronically that is not a fair dealing59, any library or archive is entitled to the benefit 
of section 39A (subject to compliance with the regulations). 

9.9 It is not clear whether making an artistic work available online such that a hard copy 
can be made, in circumstances where a user is entitled to make a fair dealing hard 
copy of the work, will amount to an infringement by the library or archive (given that 
section 51A(3A) will have no application), notwithstanding section 39A and 
compliance with the regulations. 

Division 5 exceptions 

9.10 The Government’s aim was that libraries and archives should be able to use new 
technologies to provide access to copyright material for the general community in the 
same way that access has been provided in respect of hard copy materials, as long 
as the economic rights of owners of copyright material are not unreasonably 
prejudiced.  

9.11 It has been suggested that Division 5, as it applies to works in digital form, seriously 
impacts on an owner’s market for electronic publishing (at its widest) or, at least, the 
market for electronic publishing to libraries. 

Does Division 5 impede the ability of libraries and archives to discharge their community 
functions 

9.12 The amendments made to the library and archive exceptions by the Digital Agenda 
Act were specifically designed to be flexible to respond to a wide range of 
circumstances, in line with the traditional library and archive exceptions. Library 
representatives have expressed concerns that this has led to a lack of clarity in the 
application of the provisions. 

9.13 A library or archives may supply a work, an article, or a portion of a work in 
electronic60 form to another library or archives only if that work, article or portion is not 
available within a ‘reasonable time’ at an ‘ordinary commercial price’. These terms 
were not introduced by the Digital Agenda Act, and have operated in relation to 
hardcopy documents (for example under section 49(5)) for a number of years. To the 

                                                  

58 At paragraph 75. 

59 See sections 40 – 43. 

60 Or hardcopy form (section 50(7A)). 
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extent to which this concern relates to a lack of certainty with the terms generally, that 
matter is broader than the effect of the Digital Agenda Act, and is outside the terms of 
reference of the review. However, if there is a concern that the application of the 
terms or their meaning in the context of electronic documents is unclear or uncertain, 
that is a matter within the terms of reference of the review. 

9.14 Any electronic copy of a work made by a library under section 49 or section 50 must 
be destroyed after the copy is communicated to the person requesting it. 

The ability of a library or archive to make the first digital copy of an unpublished work,  

9.15 Pursuant to section 51 of the Act, a library or archive is able to make a reproduction 
or communication of an unpublished work in certain limited circumstances (including 
with a view to publication by a user). 

9.16 Owners’ interests have expressed concern that, in doing so, the library or archive 
may make the first digital copy of the work, which may adversely impact on the 
owner’s market to do so subsequently. Further in doing so, the library or archive has 
no obligation to attach any RMI to the reproduction.  

Lack of technological neutrality  

9.17 It has been suggested the emphasis in the library and archive use provisions (and in 
the statutory licences) is on literary or text based media where access to these types 
of work can be to the whole or a part of the work. Because of the nature of the work 
and the way in which it conveys information and value, access only once may impact 
on an owner’s market, by diverting a sale.  

9.18 However, it has also been suggested that nearly all other media formats have 
different issues, and that a format neutral approach to the exceptions for use by 
libraries and archives, that treats these formats or media in the same way, has an 
overly restrictive effect.  

9.19 It has also been suggested that to tailor an approach for non-literary or non-text 
based formats would not have an adverse effect on any relevant market. This 
argument seeks different (more liberal) treatment of non-text media formats for the 
library and archive use provisions, which makes a distinction between neutrality of 
treatment of format and neutrality of treatment of technology. 

10 Background to educational statutory licence issues 

Amendments to the educational statutory licence in the Digital Agenda Act  

10.1 Division 2A of Part VB of the Act applies to the reproduction (under the educational 
statutory licence) of a ‘work’ where the reproduction is made from an electronic form 
of the work. For example, pursuant to section 135ZMB, copyright in a literary or 
dramatic work is not infringed by making a reproduction of or communicating ‘part of 
the work’ by an educational institution for the purposes of a course of study provided 
by it. 

10.2 In order to provide guidance, guidelines have been agreed between the Copyright 
Advisory Group of the Ministerial Council on Education, Employment, Training and 
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Youth Affairs (MCEETYA) Schools Resources Taskforce and CAL.61  In doing so, the 
authors have ‘attempted to reflect as much as possible the current print environment, 
and adopted a pragmatic approach to developing a workable guide for copying on the 
Internet’. 

10.3 Although CAL does not object to the document appearing, as ‘guidelines’ to schools, 
CAL does not, for various reasons, endorse or promulgate the guidelines itself. The 
Guidelines is a document produced by the schools.  

Definition of a ‘work’  

10.4 The non-remunerable licence in section 135ZMB for works in electronic form is limited 
to literary and dramatic works. 

10.5 An educational institution can only make a reproduction or a communication of an 
artistic work (including an insubstantial part of the work, or an insubstantial part of a 
more substantial literary or dramatic work) in the following circumstances: 

10.5.1 If a remuneration notice is given and section 135ZX(1) or (3) or 135ZXA are 
complied with62 

10.5.2 The artistic work ‘accompanies’ a literary, dramatic or musical work 
‘provided for the purpose of explaining or illustrating’ the work63.  

10.6 No guidance is provided as to what constitutes ‘explaining or illustrating’ another 
work. 

10.7 Section 135ZME does not state if the illustrating artistic work is to be counted in 
determining the 1% limit under section 135ZMB and, if so, how that is to be 
determined.  

Distributed communication technologies 

10.8 Division 2 of Part VA of the Act provides for the statutory licence scheme for the 
copying or communication of broadcasts by educational institutions. The making of a 
copy and each communication is remunerable under that licence. 

10.9 With traditional video recording technology, the making of a copy of a broadcast was 
remunerable. However, the showing of the copy, on a single television set to a class 
of instruction (irrespective of the number of separate times the tape might be viewed) 
was not remunerable. 

10.10 With developments in distributed communication technologies, one copy of a 
broadcast may be viewed simultaneously by a number of different classes (Such 
technologies are also used when the material is only being shown to one classroom, 

                                                  

61 See Appendix D to the Libraries, archives and educational copying issues paper. 

62 Section 135ZMD(1). 

63 Section 135ZME(1). 
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to improve efficiency. The distinction is important, because the situation where the 
copy is only being viewed by one class is where the copyright owners are getting a 
windfall. Prior to the availability of such communications technology, schools had to 
pay for extra copies of tapes if they wanted to show the broadcast to a number of 
classes simultaneously). 

10.11 Under this scenario, an educational institution is required to pay for the making of the 
copy and the communication of the copy through the distributed system. 

Insubstantial copying provisions 

10.12 The statutory licence for non-remunerable educational copying of works in electronic 
form does not apply to the reproduction or communication of more than 1% of the 
total number of words in the work.64   

10.13 The ‘hardcopy’ provisions of the statutory licence allow for the reproduction of not 
more than 2 pages of an edition unless there are more than 200 pages in the edition 
and the total number of pages that are reproduced do not exceed 1% of the total 
number of pages.65 

10.14 Whereas the ‘hardcopy’ provisions are limited to numbers of pages, the electronic 
form provisions rely on a percentage of total word count. 

11 Background to Service Provider liability issues 

The meaning and extent of the operation of sections 39B and 112E66 

11.1 One of the objectives of the Digital Agenda Act was to promote certainty for 
communication and information technology industries providing online access to 
copyright material. To implement this objective, the Digital Agenda Act sought to 
resolve the uncertainty surrounding liability both directly by exercising a copyright 
right without the owner’s permission and indirectly by authorising a person to infringe 
copyright.  

11.2 Sections 39B and 112E limit the liability of persons, including Service Providers, who 
provide facilities for the making of, or facilitating the making of communications. Such 
persons are not taken to have authorised the infringement of copyright merely 
because another person uses the facilities to commit an infringement.  

11.3 Even without these provisions, such a person would arguably not have any liability, 
unless their conduct amounts to authorisation under section 36, as interpreted by the 
courts. One of the purposes of section 39B (as stated in the terms of reference for 
this review) was to clarify the liability of service providers. In view of the uncertainty 
by interested parties with respect to the interrelationship between sections 36 

                                                  

64 Section 135ZMA(2). 

65 Section 135ZG(3). 

66 Between 36 and 39B and 112E and 101(1A). 
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and 39B, it is open to question whether or not the Digital Agenda Act amendments 
achieve the intended clarification.  

11.4 Section 36(2) makes it clear that the generality of the section is not affected by 
section 37, 38 or 39. Presumably, its generality is affected by section 39B (unless this 
is an oversight in drafting). 

11.5 The application of section 39B can be contrasted with the specific guidance provided 
to service providers in § 512 of the United States’ Digital Millennium Copyright Act 
(DMCA) that provides certain ‘safe harbours’ for service providers designed to 
exempt them from liability for the infringing activities of their users. The ‘safe harbour’ 
provisions do not provide blanket protection but set out criteria that service providers 
must adhere to in order to limit or avoid liability for copyright infringement.  

11.6 As technology continues to develop, there is potential that the categories of ‘safe 
harbours’ may become technology specific, and that further services that may be 
offered do not fall within the specific requirements of any particular ‘safe harbour’. 

11.7 Detailed requirements relating to such matters as takedown notices and denial of 
service, which are likely to change with technological, business and social 
developments, are better spelt out in an industry code of practice, the provisions of 
which would hold weight under section 3667. No code has yet been implemented. 

Conduct that amounts to an authorisation of infringing conduct 

11.8 The leading judicial authority in Australia on authorisation of copyright infringement is 
the High Court decision in University of New South Wales v Moorhouse68. The High 
Court found that the University of New South Wales (the University), whilst not 
directly infringing copyright, authorised the student to infringe copyright. 

11.9 Gibbs J set out the following test for when authorisation of infringement of copyright 
will occur: 

11.9.1 A person who has under his control the means by which an infringement of 
copyright may be committed (such as a photocopying machine) and who 
makes it available to other persons, 

11.9.2 Knowing, or having reason to suspect, that it is likely to be used for the 
purpose of committing an infringement, 

11.9.3 Omitting to take reasonable steps to limit its use to legitimate purposes, 

authorises any infringement that resulted from the use of that means of infringement. 

11.10 Following this decision, in 1980 section 39A of the Act was introduced to clarify that 
libraries and archives are not liable for authorising the making of infringing copies by 

                                                  

67 See paragraph 11.13 below. 

68 (1975) 133 CLR 1. 
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users on photocopy machines simply because the copy was made on a machine in 
the library or archives if the prescribed notice was displayed to users. It was further 
amended by the Digital Agenda Act to extend the existing principles into the digital 
environment. 

11.11 The Digital Agenda Act enacted section 36(1A), that is said to ‘essentially codify’69 the 
factors (considered in Moorhouse) that are to be taken into account when determining 
whether a person has authorised infringement.  

11.12 It is important to note that the factors listed in the new subsection are not exhaustive, 
but inclusive, and were not intended to exclude other factors from being taken into 
account, such as knowledge as to the nature of the infringement. 

The need for an industry code of conduct 

11.13 Section 36(1A) contemplates the development and implementation of industry codes 
of conduct that may assist in determining whether or not particular conduct is 
authorised or permitted. 

11.14 This contemplates a voluntary code of conduct agreed to by industry that has no force 
of law except to the extent that compliance with the code may help determine whether 
or not reasonable steps have been taken to prevent or avoid infringing activity. 

11.15 This is to be compared with the co-regulatory model that is used in respect of Internet 
content regulation under the Broadcasting Services Act 1992, and privacy compliance 
under the Privacy Act 1988. 

11.16 The Internet Industry Association (IIA) has been negotiating with a number of 
collecting societies and copyright owners in relation to the development of an 
appropriate code of conduct as contemplated by this sub-section.70   

11.17 The IIA maintains71 that there are significant issues of liability for any ISP that seeks 
to act in accordance with a code of conduct (including exposure to potential liability to 
an aggrieved customer if the alleged activity is in fact not infringing activity) and as 
such it cannot agree on a code of conduct without a statutory indemnity72. 

Access to subscriber details 

11.18 The Act does not contain provisions that set out the circumstances in which a Service 
Provider must make available or deliver up subscriber details. Nor does it prescribe a 

                                                  

69 The Explanatory Memorandum states that the amendment ‘essentially codifies’ the position at 
common law, and specifically refers to the decision in Moorhouse. 

70 The IIA has also recently released a draft code of conduct, for public comment, on cybercrime. 
See the association’s web site at www.iia.net.au. This may also impact on issues of access to 
subscriber details. 

71 In public statements. The IIA did not make a submission to the review. 

72 This issue is also relevant to the discussion in relation to access to subscriber details. 
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particular method or procedure for doing so. These are matters that under the Act are 
left to the existing mechanisms and discretion of courts. 

11.19 If a copyright owner in Australia is contemplating proceedings in relation to a potential 
copyright infringement and wishes to obtain access to subscriber information from a 
Service Provider for that purpose, the usual procedure would be for the owner to rely 
on existing court mechanisms. These are the mechanisms provided in the Federal 
Court Rules (or similar rules in superior State courts) that relate to discovery of 
certain documents required for contemplated proceedings by a potential applicant to 
determine either the identity of the potential respondent or to determine whether or 
not there is sufficient evidence for the applicant to bring a claim at all. 

11.20 These provisions were tested in a recent Australian case73, in which the Australian 
Recording Industry Association (ARIA), on behalf of a number of its members74 (the 
applicants), requested pre-trial discovery from the Universities of Tasmania, Sydney 
and Melbourne (the Universities) on the basis that the applicants suspected that 
computer facilities provided by the Universities were being used for illegal file 
swapping purposes. Despite other avenues having been explored, the applicants had 
been unable to find the information they said they required in order to assess whether 
or not there was an arguable case and, if so, who that case would be against. The 
applicants applied to the court for pre-trial discovery of the Universities’ computer 
logs.75   

The privacy or confidentiality implications of an access regime 

11.21 There are concerns by Service Providers, users and privacy and consumer advocates 
that disclosure of subscriber details could amount to a  breach of privacy or 
confidentiality in respect of information of third parties whose personal or confidential 
information was disclosed to an applicant. These concerns were sought to be 
addressed in the Universities’ case by use of an independent expert, bound by 
obligations of confidence. 

11.22 Service Providers are also subject to confidentiality of information provisions in Part 
13 of the Telecommunications Act 1997, breach of which constitutes an offence. 
Whilst provisions of that Act allow for disclosure to law enforcement agencies76, 
disclosure in any other circumstances will be an offence. 

                                                  

73 Sony Music Entertainment (Australia) Limited v University of Tasmania [2003] FGA 532 (30 May 
2003 and 18July 2003), decisions of Tamberlin J (Universities Decision). 

74 Sony Music Entertainment (Australia) Limited, Universal Music Australia Pty Limited and EMI 
Music Australia Pty Limited. 

75 With the matter continuing after orders requiring the logs to be provided were made. 

76 Under section 282(1) where disclosure is reasonably necessary for enforcement of the criminal 
law or, under section 282(2) for the enforcement of a law imposing a pecuniary penalty or the 
protection of the public revenue.  
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11.23 Service Providers may also be subject to the Privacy Act 1988 that regulates the 
disclosure of personal information by many private sector organisations to third 
parties. Any disclosure of personal information by Service Providers must comply with 
Part 13 obligations and, if applicable, the National Privacy Principles in the Privacy 
Act.  

11.24 Regard must also be had the terms of any agreement entered into by Service 
Providers, which may provide undertakings to customers in relation to the protection 
of personal information. Even if the disclosure is permitted in accordance with the 
provisions of a law, Service Providers may be subject to contractual obligations. Any 
disclosure, without the consent of the customer (particularly in cases such as the 
Universities Decision where information is sought in relation to a large number of 
individuals who may or may not be suspected of any wrongdoing), may subject the 
Service Providers to breach of contract claims.  

12 Background to technology and rights issues 

Temporary copies  

12.1 Copyright is not infringed by the making of a ‘temporary reproduction’ of a work77 or 
an audio-visual item78 as part of the technical process of making or receiving of a 
communication (provided that the making of the communication is not, itself, an 
infringement of copyright). 

12.2 The EM states that the exception is intended to include the browsing (or simply 
viewing) of copyright material and is said to reflect the Government’s aim of ensuring 
that the technical processes which form the basis of the operation of new 
technologies such as the Internet are not jeopardised. 

12.3 Concern has been expressed in commentaries and by interested parties that there is 
uncertainty in respect of the meaning and application of this exemption, which in turn 
is adversely affecting access, or the cost of access, to copyright materials.  

12.4 There are concerns as to what constitutes a ‘temporary reproduction’ and the 
requirements of the reproduction forming part of the ‘technical process’ for making or 
receiving a communication.  

12.5 This issue is also relevant to the consideration of issues of liability for caching raised 
below. 

Caching  

12.6 The IPCRC considered the issue of temporary reproductions in its September 2000 
report, Review of intellectual property legislation under the Competition Principles 

                                                  

77 Section 43A. 

78 Section 111A. 
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Agreement79. The IPCRC expressed concerns that the temporary copies exception 
might not cover caching activities designed to enhance the efficiency of systems, and 
recommended80 that if there is evidence that the defence in sections 43A and 111A 
does not sufficiently cover caching then the Act should be amended to rectify this.  

12.7 The EM states that the exception means that reproductions made in the course of 
certain ‘caching’ would not be caught by the existing reproduction right. According to 
the EM, in general terms, ‘caching’ is the process whereby digital works are copied as 
part of the process of electronically transmitting those works to an end user. 

12.8 However, this is a general and not a comprehensive definition of caching. There are 
other instances of caching, that are not essential parts of the process of transmission 
or communication, but which if implemented may lead to efficiencies or other 
commercial gains. Caching can include a range of processes used to store, in a small 
fast memory, recently or frequently accessed data in order to speed up subsequent 
access to the same data. 

12.9 It has been suggested that if a file that is frequently accessed by different users can 
be cached (or perhaps more accurately copied and stored at a point closer to the 
point of access), then greater efficiencies, increased productivity or reduced costs 
may be able to be delivered to users. 

Computer Programs Act 

12.10 In 1999 the Government introduced amendments81 to the Act to allow the 
reproduction of computer software for the limited purposes of error correction, 
security testing, normal use or study, making interoperable products and making a 
back-up copy. 

12.11 Prior to the introduction of the Computer Programs Act, unless the making of that 
copy was done with the permission of the copyright owner, the doing of that act would 
have infringed copyright. The result of decompilation – the expression of high level 
language in another lower level language – is also a reproduction of the computer 
program. 

12.12 Following the amendments introduced by the Computer Programs Act, copyright in a 
computer program is not infringed when it is reproduced in the following 
circumstances: 

12.12.1 As part of the normal use of the program. 

                                                  

79 Intellectual Property and Competition Review Committee (IPCRC), Review of intellectual property 
legislation under the Competition Principles Agreement, September 2000. 

80 At page 113. 

81 Made by the Computer Programs Act. 
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12.12.2 While running the program in order to study the operation of and ideas 
behind it82. 

12.12.3 In order to make a back up copy83. 

12.12.4 For the purpose of error correction84. 

12.12.5 So as to make a new program to interoperate with it (decompilation is a 
commonly used process to discover this information)85. 

12.12.6 For security testing and correcting a security flaw in the program, or a 
network86. 

12.13 The above exceptions are subject to qualifications, including the following: 

12.13.1 The amount of the program copied must be limited to what is needed to find 
out the required information, or to test security, or to correct the error or 
security flaw - whichever be the case. 

12.13.2 The information disclosed by copying for interoperability or security testing/ 
correcting must not have been readily available to the decompiler or the 
owner or licensee of the defective copy. 

12.13.3 In the case of error-correction, an error-free copy of the program must not 
have been reasonably available to the person who made the copy. 

12.13.4 The information (and any copy made), must not be used or passed on to 
others for purposes other than those allowed by the exceptions, without the 
copyright owner’s consent. 

What constitutes (or should constitute) infringement of a computer program? 

12.14 The recent Sony87 and Warner 88decisions have questioned whether the reproduction 
of a computer program in circumstances where the reproduction itself cannot be 

                                                  

82 Section 47B. 

83 Section 47E 

84 Section 47C. 

85 Section 47D. 

86 Section 47F. 

87 Kabushiki Kaisha Sony Computer Entertainment & Ors v Stevens (2002) 55 IPR 497 at first 
instance and the decision of the full court of the Federal Court of Australia [2003] FCAFC 157, 
delivered on 30 July 2003 

88 Australian Video Retailers Association Ltd & Others v Warner Home Video Pty Ltd & Others 53 
IPR 242. 
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further copied or communicated is an infringement of copyright in that computer 
program.  

12.15 This argument is based on a construction of sections 21, 31 and 36 of the Act, and 
the definition of ‘material form’ as outlined in section 10. 

12.16 If the legislation is not intended to render unlawful the mere use of a computer 
program, even one that is copied, but is intended to regard further copying of the 
program as an infringement, it may make sense to distinguish between use of the 
program in circumstances where it can be reproduced and in circumstances where it 
cannot.89 

12.17 This issue is not raised in the EM. 

12.18 In the Warner case it was also contended that a substantial part of the computer 
program embodied on the disc was stored in RAM whilst the disc was playing, and as 
such, this amounted to the copying of the computer program, as a literary work, in 
material form within the meaning of Section 31(1)(a)(i) of the Act.  

12.19 Emmett J found on the evidence that a substantial part of the computer program was 
in fact stored on the DVD player or computer’s RAM whilst playing the DVD. 
However, his Honour concluded that because, in the ordinary use of a computer or 
DVD player, RAM was unable to be reproduced and furthermore the RAM was 
volatile and would be lost once the computer or DVD player was turned off, the 
storing of a substantial part of the film in RAM did not amount to reproduction in 
material form. However, he found that if the RAM could be reproduced, by special 
software, it would amount to reproduction in material form.  

12.20 Under section 10 of the Act, ‘material form’ includes, in relation to a work90 or an 
adaptation of a work, any form (whether or not visible) of storage from which the work 
or adaptation, or a substantial part of it, can be reproduced. 

12.21 Since the decision of the High Court in Autodesk Inc v Dyason (No 1)91 it is clear that 
a computer program does not need to be expressed in written form but may be stored 
in a non-sensate form such as electrical impulses on a disk, Read Only Memory 
(ROM) or Erasable Programmable Read Only Memory (EPROM). 

12.22 It has also been held92 that the launching of a program into RAM from read only 
memory (ROM) and the loading onto hard disk are reproductions in a material form. 

                                                  

89 See paragraphs 148 and 150 of the judgment.  

90 Which includes a computer program. 

91 (1992) 22 IPR 163. 

92 In Microsoft Corporation v Business Boost Pty Ltd (2000) 49 IPR 573 at 576–7 per Tamberlin J, 
referring to comments of the full Federal Court in Dyason v Autodesk Inc (1990) 96 ALR 57; 18 IPR 
109 at 141 per Sheppard J, at 165 per Beaumount J and at 120 per Lockhart J indicating that the 
question was an open one. Tamberlin J (at 576) referred to the Explanatory Memorandum to the 
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The value to an owner of the right to make the first digital copy of a work 

12.23 There is no express right of ‘first digitisation’ in the Act. However, the note to section 
21(1A), which subsection was inserted into the Act by the Digital Agenda Act, says 
that the reference to conversion of a work in that sub section ‘includes the first 
digitisation of the work’. 

12.24 Section 31, when read in conjunction with section 21(1A), gives the owner of the 
copyright the exclusive right to convert a work into digital or electronic form, provided 
that the electronic form is, itself, a ‘material form’. 

12.25 The EM states that the new section 21(1A) implements the recommendation of the 
Copyright Law Review Committee93(CLRC)  that the meaning of reproduction be 
‘clarified with respect to works stored electronically’ and that the insertion of section 
21(1A) achieves this. 

12.26 The House of Representatives Standing Committee on Legal and Constitutional 
Affairs94 (the Andrews Committee) report on the Bill recommended that an express 
right of first digitisation (subject to all express exceptions) be provided for in the Act. It 
has been suggested that section 21(1A) (even with the note that was added) is not 
sufficient to achieve this (or the CLRC’s) recommendation.  

12.27 The Digital Agenda Act amended the Act to provide for increased financial penalties 
for offences involving unauthorised digitisation95, and the potential for increased 
damages for copyright infringements involving this activity. This was a key element of 
the Government’s response to the Andrews Committee recommendation to introduce 
a right of first digitisation 

Whether the provisions of the Act deal adequately with existing copy technologies 
Peer To Peer 

12.28 Peer to peer file sharing software, when downloaded or installed onto a computer, 
enables that computer to access the hard drive of other computers and to find and 
copy certain files that the software is designed to recognise. In effect, it allows a direct 
link between two computers and can be an effective way of transferring data. 

12.29 There have as yet been no cases in Australia in relation to the legalities or otherwise 
of providing peer to peer file sharing software. If such a case was to be brought, it 
would fall to be decided under section 36(1A) of the Act which sets out three factors96 

                                                                                                                                                         

Computer Programs Act which assumed that ‘running’ a program could amount to copyright 
infringement. 

93 Copyright Law Review Committee, Report on Computer Software Protection, Commonwealth of 
Australia, 1995. 

94 The House of Representatives Standing Committee on Legal and Constitutional Affairs, Advisory 
Report on the Copyright Amendment (Digital Agenda) Bill 1999, Commonwealth of Australia, 1999. 

95 See section 132(6AA) and compare it to subsection (6AB). 

96 Which are only inclusive. 
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that must be taken into account in determining whether a person has authorised an 
infringement. The principal question to be answered would be whether or not the 
actions of those providing (or making available) peer to peer file sharing software 
which is subsequently used for infringing purposes can be said to have authorised the 
infringement in accordance with the provisions of this section. 

CD Burning Devices and PVRs 

12.30 Home taping of sound recordings has been possible for many years now. It has also 
been possible for some time to record television programmes from air. The legality of 
supplying the equipment that enables home copying has not been tested in Australia 
but there have been two significant cases in the UK and in the USA. 

12.31 Both the Amstrad case in the UK97 and the Sony v Betamax98 case in the USA 
established similar principles99 in relation to the circumstances in which the supplier of 
equipment which can reproduce copyright material will not be liable for the 
authorisation of copyright infringements committed by the users of that equipment. 

12.32 The established principles include that the equipment must be capable of substantial 
non-infringing purposes. Both cases also established that manufacturers of 
equipment were not able to exercise any control over the use that the equipment was 
put to once it had been sold. A general awareness that the equipment could be used 
for infringing activities is insufficient to prove liability.  

12.33 To establish liability in these circumstances, it is necessary to prove actual knowledge 
of a specific act and to have the means to be able to prevent that infringing act. 

12.34 PVRs are the new generation of VCRs. They are hard drive based digital video 
recorders that, amongst a variety of features, enable the user to ‘programme’ a 
viewing schedule to suit their own convenience instead of being tied into a 
broadcaster’s schedule. Some models also enable the user to make and distribute a 
limited number of programmes. In theory, however, because programmes are 
recorded onto a hard drive, the potential for making copies is unlimited. 

12.35 Although a relatively new innovation, PVRs have already been the subject of litigation 
in the USA100.  

                                                  

97 CBS Songs Ltd v Amstrad Consumers Electronics plc [1988] AC 1013. 

98 Sony Corp. of America v. Universal Studios, Inc. 464 U.S. 417 (1984). 

99 Albeit on different legislative bases. 

100 A claim has been brought in the USA by a number of media companies with broadcasting 
interests against one of the suppliers of PVRs, SonicBlue100. The Plaintiffs allege that SonicBlue is 
liable for contributory and vicarious infringements of the Plaintiffs’ copyrights caused by the 
inclusion in the technology of commercial skipping and file sharing functions. In March 2003, 
SonicBlue filed for bankruptcy, unable to continue to fund the legal fees required to fund its 
defence of the suit brought by the broadcasters and so the future of the case is uncertain.  
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13 Background to TPM, circumvention devices and services and RMI 
issues 

Technological protection measures  

13.1 The provisions in s 116A of the Act inserted by the Digital Agenda Act give a right of 
action to a copyright owner where the copyright material is protected by a 
‘technological protection measure’ and a person deals commercially with a 
‘circumvention device’ or provides a ‘circumvention service’ and knew, or reasonably 
should have known that the device or service would be used to circumvent or 
facilitate the circumvention of the technological protection measure. 

13.2 The definition of ‘technological protection measure’ was considered by the Federal 
Court of Australia in Kabushiki Kaisha Sony Computer Entertainment & Ors v 
Stevens, in respect of an access and copy control device used in Sony PlayStationTM 

games and consoles.101. The first instance decision was overturned by the Full Court, 
on appeal, in its decision handed down on 30 July 2003.102 

13.3 The Court was asked to consider whether a regional access code system used by 
Sony in its games and consoles constituted a technological protection measure. 

13.4 For a device to fall within the meaning of ‘technological protection measure’, Sackville 
J held it must in the ordinary course of its operation physically prevent or inhibit a 
person from infringing or facilitating the infringement of a copyright work. Mere 
deterrence is not enough. 

13.5 On appeal French J, agreeing with Lindgren J, held that the device in question did 
prevent or hinder infringement, and, accordingly, was a TPM.  

13.6 Lindgren J103 found the issue of construction of the definition of TPM ‘finely balanced’, 
with nothing in the text of the definition persuading his Honour one way or the 
other.104  Whilst his Honour felt the force of the considerations that persuaded 
Sackville J to the construction which he accepted, ultimately his Honour thought that 
a broader approach was intended by the legislature.105 

                                                                                                                                                         

 However, the Electric Frontier Foundation, a American advocacy group for consumers’ online 
rights, has filed a suit on behalf of 5 SonicBlue customers, asking the court to declare that it is 
within the law for them to skip commercials and to transfer recorded programs to other PVRs. 

101 (2002) 55 IPR 497.  

102 [2003] FCAFC 157. 

103 With whom, on this issue, Finkelstein J agreed – see paragraph 189 of the judgement of 
Finkelstein J. 

104 Paragraph 85 of the judgement of Lindgren J. 

105 Paragraph 138 of the judgement of Lindgren J. 
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13.7 Under Article 6 of the Information Society Directive106, EU member states must 
provide adequate legal protection against the circumvention of any effective 
technological measures, which the person concerned carries out in the knowledge, or 
with reasonable grounds to know, that he or she is pursuing that objective.  

13.8 Under article 6(3), a ‘technological measure’ means any technology, device or 
component that, in the normal course of its operation, is designed to prevent or 
restrict acts, in respect of works or other subject-matter, which are not authorised by 
the right holder of any copyright or any right related to copyright. Technological 
measures are deemed ‘effective’ where the use of a protected work or other subject-
matter is controlled by the right holders through application of an access control or 
protection process, such as encryption, scrambling or other transformation of the 
work or other subject-matter or a copy control mechanism, which achieves the 
protection objective. 

13.9 Under the DMCA, a technological protection measure ‘effectively controls access to a 
work’ if the measure, in the ordinary course of its operation, requires the application of 
information, or a process or a treatment, with the authority of the copyright owner, to 
gain access to the work.  

Circumvention devices and services  

13.10 In the EM, the language of the definition is similar to Article 6 of the Information 
Society Directive107. The definition in the Bill refers to devices having no other use 
than the circumvention of a technological protection measure in order to clarify that 
devices whose sole purpose is circumvention will be covered by the definition. The 
wording is also designed to ensure that general purpose electrical equipment, such 
as computers and video recorders, does not fall within the definition simply because it 
could be used to circumvent technological measures. 

13.11 In the Sony decision108, Sackville J concluded that he would have found the mod 
chips had limited commercial significance and use other than circumventing the 
access code. Further, the defendant would have reasonably known the use of the 
device. Thus, if the access code and/or the Boot-ROM had been found to be a 
‘technological protection measure’ (which it was not) the mod chip would have been a 
‘circumvention device’ as defined in Section 10 and the defendant would have been 
found to have infringed Section 116A. 

13.12 The Information Society Directive proscribes devices or services that: 

13.12.1 Are promoted, advertised or marketed for the purpose of circumvention of;  

13.12.2 Have only a limited commercially significant purpose or use other than to 
circumvent; 

                                                  

106 Available at http://eurorights.org/eudmca/CopyrightDirective.html. 

107 See note 106 above. 

108 This issue was not challenged on appeal. 
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13.12.3 Are primarily designed, produced, adapted or performed for the purpose of 
enabling or facilitating the circumvention of,  

any effective technological measures, which is wider than the definition in the Act. 

13.13 Under the DMCA, the prohibition on circumvention devices is directed to any 
technology, product, service, device, or component that has the following 
characteristics: 

13.13.1 Is primarily designed or produced for the purpose of circumventing a 
technological protection measure. 

13.13.2 Has only limited commercially significant purpose or use other than to 
circumvent a technological protection measure. 

13.13.3 Is marketed by that person or another acting in concert with that person 
with that person's knowledge for use in circumventing a technological 
protection measure.  

This is similar, but not identical, to the Information Society Directive. 

13.14 To the extent to which a ‘broadcast decoding device’ may have a commercially 
significant purpose other than circumvention of a technological protection measure, 
this argument is not available under Division 2 of Part VAA. 

Market impact of circumvention devices and services 

13.15 Section 116A of the Act prohibits a person from manufacturing, importing, selling or 
distributing, in certain circumstances, circumvention devices or services, where the 
person knew or should have known that the devices or services would be used to 
circumvent a TPM. 

13.16 Section 135AN has similar provisions in respect of broadcast decoding devices. 
Section 135ANA also prohibits the use of a broadcast decoding device for 
commercial purposes. There is no similar prohibition on the commercial use of 
circumvention devices or services. 

13.17 These provisions were introduced primarily to combat the fact that works in digital 
form can be reproduced and disseminated easily and such actions are difficult to 
detect. As a result, copyright owners have been reluctant to disseminate their works 
in digital form unless they can do so securely. In order to encourage the 
dissemination of copyright works in digital form or subscription broadcasts, it was 
considered necessary to proscribe conduct that attempts to overcome the security 
measures taken by copyright owners to protect their works or broadcasts. 

Lack of prohibition of use of a circumvention device  

13.18 The Act prohibits the manufacture, dealing and provision of circumvention devices 
and services. It (unlike some overseas legislation) does not prohibit use of a 
circumvention device by an individual.  

13.19 The Government took this approach as it saw the most significant threat to copyright 
owners’ rights as lying in preparatory acts for circumvention, such as manufacture, 
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importation, making available online and sale of devices, rather than individual acts of 
circumvention.  

13.20 Civil actions are also available against persons who use, or authorise the use of, a 
broadcast decoding device to gain access to an encoded broadcast for commercial 
purposes. Private use of broadcast decoding devices is not proscribed. Section 
135ANA is intended to include a remedy against the use of a decoding device to 
allow reception in a premises such as a hotel or pub even though no payment is 
required from partons to watch the broadcast109. 

The meaning and effect of section 116(1)(b 

13.21 The current wording of section 116(1)(b) refers to a circumvention device as a device 
that is ‘used or intended to be used for making infringing copies’.  

13.22 The EM states that the addition of the words ‘(including a circumvention device)’ is a 
consequence of the inclusion of new actions in relation to circumvention devices that 
are provided by the new Division 2A. The effect of the amendment is to clarify that a 
copyright owner may bring an action for conversion or detention in relation to any 
circumvention device used or intended to be used for making infringing copies. 

13.23 However, a circumvention device is unlikely itself to be used to make copies. 
Circumventing a technological protection measure may allow access to the work to 
enable infringing copies to be made. On this analysis, the section gives very limited 
rights to a copyright owner to take action for conversion or detention in respect of 
circumvention devices. 

13.24 The section refers to ‘a device (including a circumvention device). It is not clear 
whether this section also includes broadcast decoding devices, which are dealt with in 
a separate Part of the Act, and which Part does not provide any cause of action for 
conversion.  

Permitted purposes 

13.25 The Digital Agenda Act provides that, in relation to certain permitted purposes110, a 
circumvention of a TPM is not a contravention of section 116A. Fair dealing111 is not 
included within the description of any permitted purposes. 

13.26 While the Digital Agenda Act does not prevent the use of circumvention devices112 to 
gain access to copyright works, because these devices cannot be legally 
manufactured or distributed (except for certain purposes but not fair dealing), the 
devices required to obtain access to copyright works for fair dealing purposes may 
not be available. 

                                                  

109 Revised Explanatory Memorandum (Senate) paragraph 256. 

110 See section 116A(7). 

111 See sections 40 – 43. 

112 Except for broadcast decoding devices for commercial purposes. 
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13.27 There is also a concern by users’ interests113 that use of circumvention devices for 
the purpose of a fair dealing may be sought to be prevented, by the terms of the 
licence by which access to the work is provided (which is dealt with below). 

CLRC report 

13.28 In its report114 the IPCRC expressed concern that the use of technological protection 
measures, perhaps accompanied by greater reliance on contract, were to displace or 
in any way limit the effectiveness of fair dealing provisions. 

13.29 In October 2002 the CLRC released its report entitled Copyright and Contract115 
(CLRC Report). The purpose of the inquiry was to examine the extent to which 
contract is being used as a mechanism to exclude or modify the exceptions set out in 
the Act and whether exclusion or modification of the exceptions should be 
permissible. 

13.30 Paragraph 3.19 of the CLRC report specifically states that ‘it is not the purpose of this 
reference to pre-empt the 3-year review of the Digital Agenda Act’. Accordingly, a 
distinction must be drawn between the CLRC’s inquiry and this review.  

13.31 The CLRC report analyses the nature, scope and policy basis of the principal 
exceptions set out in the Act. The CLRC also undertook a review of literature and 
current practice to determine what is happening in the digital environment and also 
investigated whether there has been any change in practice in the off line 
environment. 

13.32 The CLRC recommended that the integrity of the ‘permitted purposes’ in subsections 
116A be retained by preventing a copyright owner from making it a condition of 
access to his or her work or other subject matter that users will not avail themselves 
of a circumvention device or service for the ‘permitted purpose’ of doing an act that is 
not an infringement of copyright under certain sections. 

13.33 The CLRC also recommended that development of codes of conduct and model 
licences for dealings with the remaining exceptions in the Act should be encouraged. 
Unless this is dealt with in a voluntary code, consideration needs to be given to 
relevant provisions being mandated by the Act until a code is agreed (in a similar way 
to that recommended in relation to the issue of the code under section 36(1A)116). 

13.34 Fair dealing is not a permitted purpose.  

13.35 While the CLRC report also dealt with attempts to prevent, by means of contract, any 
fair dealing, there is an allied issue of any attempt by the terms of contract to prevent 

                                                  

113 See, for example, DEST submission p.29, Wright submission p.11 and AVCC submission p.19. 

114 See note 55 above. 

115 Copyright Law Review Committee, Copyright and Contract, Commonwealth of Australia 2002. 

116 See issue 14 (paragraph 16.19 and following below). 
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use of a circumvention device to gain access for the purpose of a fair dealing, leading 
to the same result, even if a term that seeks to prohibit fair dealing is unenforceable.  

Rights management information 

13.36 The Digital Agenda Act prohibits the removal or altering of any ‘electronic rights 
management information’ attached to a copy of a work or other copyright material 
without the permission of the owner or exclusive licensee117. Commercial dealings 
with copyright material where RMI has been removed or altered is also proscribed118. 
The provisions in the Digital Agenda Act closely follow the provisions of the World 
Intellectual Property Organisation (WIPO) Copyright Treaty 1996 (WCT) and the 
Information Society Directive. 

13.37 The definition in section 10 defines ‘electronic rights management information’. Whilst 
paragraph (b) is limited to information in electronic form, paragraph (a) is not so 
limited. Arguably, that paragraph applies to any information that is attached to or 
embodied in a copy of a work or other subject matter, and not just electronic copies, 
or electronic RMI. 

13.38 In addition, the provisions in the Act only apply to the removal or alteration of 
electronic RMI. There are no separate prohibitions for the duplication of electronic 
RMI on unauthorised copies of works or other infringing materials. Owners may have 
recourse to either the Trade Practices Act 1974 (Cth) (misleading and deceptive 
conduct) or the common law remedy of passing off (although this is far from certain). 
However, the relevant provisions may be of more benefit to owners if a right of this 
nature is included in the Act. 

                                                  

117 Section 116B. 

118 Section 116C. 
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14 Specific issues, analysis and recommendations - Libraries and 
archives 

Issue 1 

The Review seeks your views (together with any supporting data, including 
economic data) on the issues raised in this section. In particular: 

1.1: Does the difference between a library carried on for a profit and 
libraries operated by a ‘for profit’ organisation adequately maintain an 
appropriate balance between the interests of owners and those of 
libraries, users and the community in the digital environment? 

1.2: Does a distinction between a library carried on for a profit and 
libraries operated by a ‘for profit’ organisation need to be maintained?  
If not, would the balance be better addressed by repealing section 18 
or section 49(9)?   

1.3: Is any restriction on copying by for profit libraries to make a copy 
available to another library, similar to that in section 49(9), required 
under section 50?  

1.4: Has the legislature’s intention to exclude private commercial galleries 
and similar repositories from the definition of ‘archives’ been 
achieved?119 

14.1 There is no consensus at all on this issue. All libraries, or groups representing 
libraries, that made submissions to the review assert that the balance is appropriate 
and that there is an essential imperative to include ‘for profit’ libraries within the scope 
of the library provisions in the Act. On the other hand, all owners’ interests have 
asserted that the balance is not appropriate, and that owners’ interests are adversely 
and unfairly being affected with the inclusion of ‘for profit libraries’, or libraries 
conducted or operated by ‘for profit’ organisations within that scope. 

14.2 While certain organisations may maintain and operate a library mainly or solely for the 
purposes of that business, if it is not a separate profit centre it may not be conducted 
for profit for the purposes of the Act and, accordingly, could still make use of the 
library copying provisions in sections 49 and 50. That proposition is agreed. However, 
what is not agreed is whether that should be allowed. 

14.3 Most parties also agree that if a library is a separate profit centre, and is itself 
conducted for profit (rather than only being part of a ‘for profit’ organisation) such a 
library does not, and should not, fall within the library copying provisions. However, no 
one has been able to identify any such library to the review. 

14.4 There is consensus that the different definitions of ‘library’ in section 18, on the one 
hand, and sections 49(9) and 50(9), on the other hand, are confusing and unhelpful. 

                                                  

119 Background to this issue is set out in paragraphs 9.1 to 9.4 above. 
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However, there is no agreement as to which definition is preferred, and which should, 
therefore, remain in the Act. 

14.5 Owners120 assert that including libraries operated by ‘for profit’ organisations in the 
library copying provisions means that any incentive to publish electronically for the 
library market is reduced. The ASA also contends that it is unreasonable for authors 
who have low and inconsistent incomes to subsidise libraries of ‘for profit’ 
organisations, particularly where the costs of information or material to that library can 
be recouped through the commercial operations of the organisation. However, the 
ASA also argues that, even if the cost cannot be recouped, the cost is a cost of doing 
business of the ‘for profit’ organisation. 

14.6 Owners also seem to suggest that public libraries rely too heavily on material copied 
from private libraries, rather than purchasing a copy for use. This is not supported by 
data. 

14.7 In response, non-profit libraries or their representatives121 argue that, in order to fulfil 
their objectives, and to assist in making information available, the ability to gain free 
access to significant collections maintained by private libraries is essential. Further, to 
the extent to which any owners’ interests are adversely affected, that effect is 
appropriately minimised and controlled by the exclusion of any library that is carried 
on for a profit. The effect is also controlled by limitations in section 50 requiring that 
the work must not be available within a reasonable time, at an ordinary commercial 
price. 

14.8 The review was provided with limited information from various library interests that 
demonstrates that the use of the inter-library loan system is in decline, and that there 
is a greater use of licences for copying of material within a library122.  

14.9 The APA suggests that if libraries within ‘for profit’ organisations are excluded from 
the provisions, this will not affect a ‘non-profit’ library from being able to access a ‘for 
profit’ library’s collection, for the purposes of an inter-library loan123. This argument 
seems to be supported by some submissions from library interests124 which provide 
information only about the importance to non-profit libraries of being able to access 
specialist collections held by libraries within ‘for profit’ organisations. 

14.10 However, if this solution was adopted, there may be little, if any, incentive for a library 
within a ‘for profit’ organisation to participate in the inter-library loan scheme, and to 
make its collection available to a non-profit library. The result may be that these 
specialist collections may be no longer easily or readily available to non-profit 

                                                  

120 Including ACC, CAL, APA and ASA. 

121 Including ALLG, ALCC, CAUL, and the NLA. 

122 See Appendix 1 to the NLA Submission. See also paragraph 7.65 and following above 

123 APA submission p.3. 

124 For example, CAUL. 
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libraries. This would impact adversely on the community’s ability to access 
information, and on non-profit libraries’ role in disseminating information. 

14.11 If the provisions excluded libraries within ‘for profit’ organisations from making copies 
and communicating works to other libraries operated by ‘for profit’ organisations at no 
charge to the copyright owner, the community’s access to information would not be 
adversely affected, and a library within a ‘for profit’ organisation would still have some 
incentive to participate in an inter-library loan scheme with non-profit libraries.  

14.12 No data on these issues was provided to the review. 

14.13 The issue of whether libraries within ‘for profit’ organisations should be unable to 
make ‘free’ copies of material to be provided to another library within a ‘for profit’ 
organisation was not raised expressly in the issues paper, which may explain why no 
specific responses deal with that proposition.  

14.14 Before any decision is made to amend the Act to exclude libraries within ‘for profit’ 
organisations from being able to rely on the inter-library loan scheme to provide works 
to other libraries within ‘for profit’ organisations, those interested in the issue need to 
have an opportunity to address the matter specifically. 

14.15 In relation to issue 1.4, the review did not receive any submission that argued that the 
legislature’s intention to exclude private commercial galleries and similar repositories 
from the definition of ‘archive’ had not been achieved. Accordingly, no amendment, 
or any other action, is required. 

Recommendation Four 

That the definition of ‘library’ in sections 49(9) and 50(9) be repealed and the 
definition of library in section 18 remains unchanged. 

That before any decision is made to amend the Act to exclude libraries within ‘for 
profit’ organisations from being able to rely on the inter-library loan scheme to provide 
works or parts of works to other libraries within ‘for profit’ organisations, those 
interested in the issue need to have an opportunity to address the matter specifically. 

However, unless the survey data collected (see Recommendation Two in section 8 
above) demonstrates a compelling need for libraries within ‘for profit’ organisations to 
be able to access collections within libraries in other ‘for profit’ organisations in order 
to ensure that the inter-library loan scheme works efficiently and effectively, that 
section 50 be amended to exclude libraries within ‘for profit’ organisations from being 
able to rely on the inter-library loan scheme to provide works or parts of works to 
other libraries within ‘for profit’ organisations. 
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Issue 2 

The Review seeks your views (together with any supporting data) on the issues 
raised in this section. In particular: 

2.1: What impact (if any) has section 49(5A) had on copyright owners’ 
markets? 

2.2: What impact (if any) has the different treatment in section 51A(3A) had 
on libraries’ or users’ interests?  

2.3: Is there any unjustified inconsistency in treatment between the 
availability electronically of literary and artistic works? 

2.4: Does the liability of a library that makes an artistic work available 
electronically, with an ability to make a hard copy reproduction, need 
to be clarified?125 

14.16 This issue sought information on the impact of the amendments that allow a library to 
make available an article or published work on a ‘dumb’ terminal within the library. 
This requires the terminal to have no ability to communicate with other terminals, or 
for copies of the work to be saved. However, there is no restriction on a user of a 
‘dumb terminal’ that hosts the article or work from making a hard copy of that work 
from that dumb terminal. 

14.17 However, under section 51A(3A) copies of original artistic works can only be provided 
on a ‘dumb terminal’ if the copy is a preservation reproduction. No hard copy of that 
copy can be made from the dumb terminal. 

14.18 It is clear from the EM that the ability to make a hard copy from a ‘dumb terminal’ 
under section 49(5A) is not an unintended consequence of the amendment. 

14.19 Further, many library interests have submitted that little, if any, use is currently made 
of these provisions. Reliance is placed instead on the licence terms from owners.  

14.20 However, owners’ interests claim that the ability to make copies from a ‘dumb 
terminal’ has an adverse effect on owners’ markets. This argument seems to ignore 
the fact that, unless the user is able to make a fair dealing copy of the work, the 
reproduction in hard copy is an infringement by that user. Unless section 39A is 
complied with by the library, that may also amount to an authorisation of that 
infringement by the library. This gives the owner rights of action.  

14.21 The ACC argues that digital technology enables delivery of works to multiple users 
simultaneously. It also allows those users to make copies of those works 
simultaneously. This argument suggests that there is a dissonance between the 
analogue and digital environments and that, as a result, it is not appropriate to extend 
the analogue exceptions to the digital world with no change.  

                                                  

125 Background to this issue is set out in paragraphs 9.5 to 9.9 above. 
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14.22 Even if this analysis is correct, it does not demonstrate that there is any adverse 
impact. It may demonstrate that there is increased convenience to a user, or that 
access is easier or faster, or cheaper. It does not demonstrate that owners’ rights are 
adversely affected. 

14.23 No evidence has been provided to support the stated adverse effect, or to 
demonstrate any inability to pursue any infringements that take place as a result of a 
hard copy being able to be made. Accordingly, no amendment to the Act or any 
other action is required at this time. 

Issue 3 

In relation to copyright owners’ markets, the Review seeks your views (together 
with any supporting data) about whether the provisions of Division 5 are or are 
likely to: 

• significantly reduce or remove the incentive to create works or other 
subject matter that is protected; 

• lead to creating or reducing opportunities for rent seeking or 
otherwise create or offset additional social costs; 

• promote widespread use of the material and increase markets; 

• impede or encourage material eventually becoming available as part 
of the public domain.126 

14.24 Libraries submit that generally the current provisions do not have any adverse effect 
on owners’ markets127. They also do not seek any extension of the provisions, and 
submit that the provisions allow them to adequately fulfil their objectives as 
disseminators of information within the Australian community. 

14.25 The NLA mentions that claims that copyright laws are preventing publishers from 
entering the digital publishing market mask the real inhibitors that include each of the 
following: 

14.25.1 The small size of the Australian market. 

14.25.2 Competition for traditional publishers from an increasingly diverse range of 
information providers and models. 

14.25.3 Ease of access to free material on the Internet. 

14.26 However, the APA claims that while it is difficult to quantify the extent to which works 
are copied and communicated under Division V, the extent is significant. The general 
market is affected by each of the following: 

                                                  

126 Background to this issue is set out in paragraphs 9.10 and 9.11 above. 

127 One library submission (CAUL submission p. 2) makes the point that the evidence for this is the 
increasing number of publications on offer to and being acquired by libraries. 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  63
 

14.26.1 Document supply services run by libraries under section 49. 

14.26.2 The ability of libraries to form networks for duplicating the resources of one 
library for all others. 

14.27 No data has been made available to the review to support or refute these claims. 

14.28 Also, no empirical evidence that there is a separate market for electronic publishing, 
or library electronic publishing (in an economic sense) has been made available to 
the review. 

14.29 The analysis by the APA takes no account of the restrictions in sections 49 and 50 
that limit the ability of a library to rely on those provisions to make a copy or 
communicate a work128. The APA’s analysis129 argues that all copying under section 
49 must pass a test of a lack of commercial availability. This ignores the importance 
given by the legislature to the fair dealing exceptions130, and suggests a solution that 
has far wider implications than the terms of reference or the amendments made by 
the Digital Agenda Act.  

14.30 CAL commissioned research, in the form of a survey of its members, in order to 
provide meaningful information about the effect of the provisions on its members and 
their markets. That survey material was instructive in providing a comprehensive view 
of the Australian digital publishing market from the perspective of publishers, and in 
providing information about the extent of knowledge and perceived effects of the 
Digital Agenda Act.  

14.31 Of course, in our economic and political system, it is up to an owner to decide 
whether or not to participate in a market or other activity. If a decision is taken that the 
law does not provide adequate protection for the investment or risk involved, then that 
is a legitimate decision. Irrespective of whether or not the decision is justified, if the 
perception is that protection is wanting, then that perception will become the reality. 

14.32 However, in relation to this particular issue, the results of the survey did not clearly 
demonstrate that publishers are not making material available in digital form because 
of a fear of a lack of protection. The results indicate that there are a number of 
compelling reasons why digital publishing has not flourished in Australia to date. 
These reasons include some of the reasons identified by the NLA. Some are because 
of the reasons advance by CAL. There is also a strong perception among publishers 
that the law in its current form does not adequately protect any efforts in digitally 

                                                  

128 That is the user must require the work for the purposes of the user’s own research or study under 
section 49 and the library must conclude that the work is not available within a reasonable period 
of time and at an ordinary commercial price under section 50. 

129 Supported by the ACC. 

130 A number of owners have also suggested that the current fair dealing exceptions do not comply 
with the three step test under the Berne Convention, and that amendments are needed. This 
also suggests a solution that has far wider implications than the terms of reference or the 
amendments made by the Digital Agenda Act. 
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publishing. However, it is important to note that the majority of publishers surveyed 
currently have no business case to publish digitally, and do not see any such 
business developing within 5 years.  

14.33 In view of this inconsistency of evidence, the review does not consider that sufficient 
empirical data has been made available to demonstrate any continuing actual (rather 
than perceived) adverse effects for a case for change of the law. Until that can be 
demonstrated, no recommendation for change can be made. 

14.34 In relation to collection of sufficient empirical data, we reiterate our recommendation 
for an independent longer term survey, as recommended in Recommendation One in 
section 8 above. 

Issue 4 

4.1:  Do any of the provisions in sections 49 or 50 create any additional 
costs or create any artificial barriers to the provision or circulation of 
works or information, without adequately protecting the rights of 
owners? 

4.2: Does any aspect of Division 5 of the Act require clarification or 
amendment, to remove any uncertainties or to better express or meet 
the objectives of the Digital Agenda Act? 

4.3: In relation to libraries and archives community function as 
disseminators of information in digital form, the Review also seeks 
your views (together with any supporting data) about whether the 
provisions of Division 5 are or are likely to: 

• significantly reduce or remove the incentive to create works 
or other subject matter that is protected; 

• lead to creating or reducing opportunities for rent seeking or 
otherwise create or offset additional social costs; 

• promote widespread use of the material and increase 
markets; 

• impede or encourage material to eventually to be available, 
as part of the public domain.131 

14.35 There is consensus132 that the requirement to destroy within a reasonable period of 
time any copy of a non-artistic work made or communicated under sections 49 or 50 
that is retained by the library or archive creates no inefficiency or additional cost. 

                                                  

131 Background to this issue is set out in paragraphs 9.12 to 9.14 above. 

132 Noting that the ALCC states that this is an ‘unnecessary requirement to prevent a phantom 
danger’. 
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However, the ADA133 argues that this requirement in relation to artistic works creates 
inefficiencies or additional costs that are not justified having regard to the effect on or 
risk to an owner or an owner’s market. 

14.36 For example, a ‘fragile’ original work will be subject to unnecessary additional 
handling and access if a digital copy of the work cannot be kept, after a request has 
been made of that work by a user. Similar issues do not arise in relation to literary 
works. 

14.37 It is also not clear under section 51A whether a copy made under that section for 
preservation purposes can itself be used to make further copies for supply purposes 
under sections 49 or 50. The ADA suggests that the current exceptions may require 
libraries to use the original to make copies every time a user or interlibrary loan 
request is made.  

14.38 In addition, the ADA suggests that section 51A(4) prohibits a library or archive making 
a copy of a work for preservation purposes if a ‘contemporary edition’ of the work is 
commercially available. If this interpretation is correct, this means that a rare 
manuscript cannot be the subject of copying for preservation. This interpretation does 
not recognise a difference between different editions of the one work. 

14.39 CAL has suggested that it and the library community develops a code of practice 
dealing with the copying of works for preservation purposes. If this code of practice is 
to encompass non-literary works, input will also be needed from other interested 
parties, including VISCOPY and the cultural institutions. 

14.40 This appears to be a sensible solution which, if implemented, will remove the need to 
amend the Act, and which will ensure that all interested parties are able to act with 
greater certainty. However, time is needed for interested parties to develop and 
implement this code of practice. If, after an appropriate period, a workable code is not 
in place, the necessary certainty must be provided by amendments to the Act. 

14.41 The Cultural Institutions also argue that the current provisions do not allow non-
preservation copies of artistic works to be made available to the public on the 
premises of the institution without permission of the copyright owner134. It is asserted 
that this restriction is oppressive and inefficient, and provides owners with a right to a 
payment in circumstances where no corresponding payment is required in the 
analogue environment. This interpretation assumes that the artistic work is 
unpublished and is not acquired in electronic form.135 

14.42 Those institutions also submit that the exception allowing a work to be made available 
to an officer of the library or archive fails to take into account the important role played 
in many cultural institutions of volunteers, who provide expert guidance and 

                                                  

133 Supported by a number of Cultural Institutions. 

134 NMA – NGA – NGV submission, p. 7. 

135 As section 49(5A) allows making the work available online where the work is published and 
acquired electronically. 
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assistance to members of the public and assist in the institution’s charter of 
disseminating information to the community.136 Material cannot be made available to 
those volunteers under this exception, to allow those individuals to learn about or 
better understand the collection. 

                                                  

136 NMA – NGA – NGV submission. 
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Recommendation Five 

That owners’ interests, libraries and cultural institutions be given a reasonable 
opportunity to negotiate, agree and implement a code of practice that clarifies issues 
of concern in relation to copying of works under Part III, Division 5 of the Act. 

Failing implementation of such a voluntary code of practice within a reasonable 
period of time, the Act be amended so as to make it clear that: 

1 a copy under section 49 or 50 can be made from a preservation copy of a 
fragile work 

2 there is a distinction between different editions of works in determining 
whether a preservation copy can be made. 

Subject to these amendments, no change to the requirement for destruction of copies 
made under sections 49 or 50 is recommended. 

That section 51A be amended so as to allow libraries and archives to make available 
to volunteers copies of works in the collection, for the purpose of educating or training 
those volunteers.  

That section 51A be amended to allow non-preservation copies of artistic works to be 
made available on a dumb terminal on the premises of the library or archive (without 
any ability to make a hard copy from that dumb terminal). 

 

Issue 5 

The Review seeks your views (together with any supporting data) on the issues 
raised in this section. In particular: 

5.1: Is first digitisation of unpublished works by libraries and archives 
occurring to any (or any significant) extent? If so, is there any 
systemic or widespread failure to include electronic rights 
management information? 

5.2: Are there any adverse effects as a result of the lack of any positive 
obligation to include electronic rights management information on any 
electronic copy or communication that may be made of a work or 
other subject matter?  If so, what are they?137 

14.43 In the Issue Paper, this issue was limited to section 51.  However, the public fora 
identified that, at least as far as owners are concerned138, there is a much wider issue 
in relation to digitisation of works (particularly literary works) by libraries and archives. 
Particularly where a library or archive makes a digital copy of a work that is not held in 

                                                  

137 Background to this issue is set out in paragraphs 9.15 and 9.16 above. 

138 For example APA, CAL, and ACC. 
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digital form, owners’ interests are significantly (or at least potentially significantly) 
adversely affected. This is because a digital copy of the work is made available to a 
user, through a library without the RMI (including terms and conditions of access) that 
an owner may otherwise attach to that work.  

14.44 This is also an issue where the work has previously been published digitally and is 
not available (in that form) within a reasonable period of time, at an ordinary 
commercial price.  In those circumstances, a library or archive can rely on sections 49 
or 50 to make a copy of that work. 

14.45 Insofar as unpublished works are concerned, most libraries and archives have 
submitted that they are not making digital copies under section 51, and that any 
reproduction is undertaken with the owner’s permission. 

14.46 A concern has been raised by owners in relation to the exception in section 51(1) that 
allows reproduction or communication of an unpublished work for the purpose of 
publication. A further concern has been raised that the section does not make it clear 
that the copying or communicating of the work under the exception is not a 
publication of the work, particularly in determining duration of copyright protection. 

14.47 These two issues are outside the terms of reference of the review. 

14.48 Most libraries accept that basic identifying information, such as the owner of the work 
and its date of publication (where relevant), needs to be included in any copy that is 
made (provided that it is reasonably practical to obtain that information, or where it is 
included in the work from which the copy is made). However, there is disagreement 
about the extent to which any copy must include more detailed RMI, including terms 
of access. In many instances, the library will not be in any position to be able to 
determine what those additional terms are.  

14.49 Any requirement that any digital copy made must include all RMI as determined or 
required by the owner will mean, as a matter of practice, that the owner will control all 
copying of the work unless owners make available the necessary RMI that must be 
attached. Without that information being made available, no library would be able, as 
a matter of practice, to make a copy of the work under sections 49 or 50 in those 
circumstances. That result would undermine the purpose of those sections, and 
would have far reaching implications, well beyond the Digital Agenda Act 
amendments. 

14.50 A large part of the concern by owners that a digital copy without RMI detailing terms 
of access and use is based on the assumption that any recipient of the digital copy 
does not understand the limitations of copyright, or that any further copy of the work, 
unless authorised expressly or by statute, will be an infringement. It also assumes 
that, in relation to copies made available under section 49, the user will ignore the 
notice given under that section. Those concerns may be justified (see the comments 
in relation to the general level of understanding of copyright within the Australian 
community in section 8 above). However, it also assumes that, if people are educated 
about their roles and responsibilities, and obligations under copyright law, they will not 
seek to abide by those obligations.  
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Recommendation Six 

That, following implementation of the education campaign recommended in 
Recommendation One and the survey recommended in Recommendation Two in 
section 8 above, this issue, and the effects of digital copying by libraries and 
archives, and the extent to which those copies are further copied or communicated, is 
re-assessed and, if necessary, amendments considered. 

 

Issue 6 

The Review seeks your views (together with any supporting data) on: 

6.1: Does the format neutral approach to media in the Act have an adverse 
effect on the ability of libraries and archives to discharge their 
community functions as disseminators of information in digital form? 

6.2: Would amending the Act to distinguish between different media have 
an adverse effect on: 

• The technological neutrality of the legislation 

• The rights and interests of owners, users or libraries and 
archives.139 

14.51 Distinctions have always been drawn in the Act between different ‘works’ (and 
between works and subject matter other than works). The Digital Agenda Act did not 
seek to impose uniform treatment on works or other subject matter. It sought to 
ensure that the same types of works are treated the same way, irrespective of 
differences in technological format or delivery. 

14.52 Generally, the Cultural Institutions and the ADA argue that there is a case for 
difference in treatment in relation to visual works (principally artistic works). No 
submission suggested that there is a need to differentiate formats in respect of non 
visual works. 

14.53 Much of what the Cultural Institutions and the ADA argue relates to what they see as 
deficiencies with the concept of a ‘reasonable portion’ under the fair dealing 
exceptions. That issue is outside the terms of reference of the review. 

14.54 However, images can be made available in many different resolutions and sizes to 
suit the purpose and, again, making one format or resolution available may not 
necessarily eliminate a purchase of another format or higher resolution.  

14.55 The issue of the extent to which copies of artistic works should be able to be made 
available, under sections 49 or 50140, is one that falls within the terms of reference.  

                                                  

139 Background to this issue is set out in paragraphs 9.17 to 9.19 above. 
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14.56 The issues paper suggested that this activity did not adversely impact on an owner’s 
market, as a low resolution copy does not divert a sale. No submissions from owners’ 
interests dealt with this suggestion. 

14.57 Provided that the provision can be drafted in a technologically neutral way, and that 
no owners demonstrate, within the course of public consultation on the amendments, 
that their interests are likely to be significantly adversely affected, sections 49 and 50 
should be amended so as to allow low resolution reproductions of the whole of an 
artistic work to be copied and communicated, without infringing copyright. 

Recommendation Seven 

That provided that the provision can be drafted in a technologically neutral way, and 
that no owners demonstrate, within the course of public consultation on the 
amendments, that their interests are likely to be significantly adversely affected, 
sections 49 and 50 be amended so as to allow low resolution reproductions of the 
whole of an artistic work to be copied and communicated, without infringing copyright 

 

15 Specific issues, analysis and recommendations - Educational 
statutory licence 

Issue 7 

7.1: Is further clarification or guidance needed in the Act, in order to assist 
educational institutions to determine what is a ‘work’ in the online or 
digital context?  If so, does that clarification need to be made within 
the framework of the legislation, or is better left to industry rules or 
guidance, akin to the rules agreed between CAL and MCEETYA?  

7.2: If any rules are to be industry based, does the Act need to prescribe 
certain minimum requirements, as the minimum acceptable 
benchmark or standard?141 

15.1 During the course of the review it has become apparent that there is confusion about 
the terms and effect of the statutory licence, particularly in identifying the ‘work’ in the 
digital (and particularly Internet) environment. There is consensus that all interested 
parties would benefit if this matter is clarified. 

15.2 There is also agreement that the issue is not best addressed by amendments to the 
Act142, but by a code of practice or other industry rules, similar to the guidelines 
adopted by MCEETYA143. 

                                                                                                                                                         

140 And also under the fair dealing provisions generally (but which is outside the terms of reference 
of the review). 

141 Background to this issue is set out in paragraphs 10.1 to 10.3 above. 
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15.3 No submission identified any particular deficiencies with the existing MCEETYA 
guidelines. 

15.4 If those guidelines were endorsed by owners’ interests (including CAL) then much of 
the uncertainty that exists or that is feared, would disappear. Further, those guidelines 
are better able to respond to change as technology and educational practice 
develops. 

Recommendation Eight 

That all interested parties, including the Department and other government 
departments such as DEST, State government education departments, private 
school bodies, the technical and further education sector, AVCC and owners agree 
on and adopt a code of practice, using the existing MCEETYA guidelines as a model. 

That failing agreement within a reasonable period of time, and if concerns with the 
practical application of the regime are still evident, Part VB be amended so as to give 
legislative force to the existing MCEETYA guidelines. 

That the code (or failing agreement any necessary amendment) includes guidance 
on the meaning and operation of literary works accompanied by artistic works that 
explain or illustrate the literary work (see issue 8 below) 

 

Issue 8 

8.1: Is further guidance needed in the Act, in order to clarify the nature and 
extent of the application of the statutory licence to artistic works?  If 
so, should an artistic work be included in calculating the amount that 
can be copied? How should ‘explaining or illustrating’ be defined?  

8.2: Do the current provisions lead (or would any change lead) to 
uncertainty, or an inappropriate shift in the balance between the 
interests of owners, users and educational institutions?144 

15.5 Educational sector interests have suggested that there is significant uncertainty as to 
what is needed in order to be able to demonstrate that an artistic work ‘accompanies’ 
another work, particularly in the electronic environment. For example, if the work is a 
diagram or illustration that is linked to the article, but is not necessarily displayed, in 
all circumstances, with the text, there is a concern that the artistic work does not 
‘accompany’ the literary work.  

15.6 CAL submits that this issue was dealt with in the Adelaide University case145. While 
that decision considered the meaning of ‘accompany or illustrate’ in the context of 

                                                                                                                                                         

142 For example see Swinburne, DEST, CAUL and AVCC 

143 For example see ACC and CAL. 

144 Background to this issue is set out in paragraphs 10.4 to 10.7 above. 
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hard copy works, it provides little assistance in answering that issue in the digital 
environment. 

15.7 Owners’ interests146 including the ACC argue that all references that allow the 
reproduction of an artistic work under the statutory licence need to be removed. 
Without these provisions CAL argues that artistic works can usually be reproduced as 
they are rarely separately published or available within a reasonable time, within an 
ordinary price. There is no requirement under section 135ZME that the artistic work 
must be separately available within a reasonable time at an ordinary commercial 
price. 

15.8 ACC’s proposal would allow a library to make a copy of the artistic work available to 
another library under section 50. However, it does not automatically follow that this 
would enable an educational institution to copy the work, in connection with a course 
of study, with no additional remuneration payable to the copyright owner147.  

15.9 To the extent to which the issue is one of division of the remuneration payable, that is 
an issue that is outside the terms of reference of the review. 

15.10 To the extent to which there is any uncertainty as to the meaning of a literary work 
being ‘accompanied’ by an artistic work that ‘illustrates or explains’ the literary work, 
this issue can be dealt with in the guidelines that are recommended in response to 
issue 7 above. 

Issue 9 

Is further clarification or guidance needed in the Act in order to determine what 
is meant by ‘hardcopy’ works?  If so, are you able to state what might be an 
appropriate definition? 

15.11 Those submissions that addressed this issue all agreed that the interpretation of ‘hard 
copy’ as set out in the issues paper placed too restrictive a meaning on the term, and 
that it means nothing more than text that is typed or printed on paper (or a similar 
medium). 

15.12 Some submissions148 acknowledged that if the courts interpreted the term as 
restrictively as that suggested in the issues paper an amendment to the Act would be 
required. However, until that happens, no change is needed or desired. 

                                                                                                                                                         

145 Copyright Agency Limited v University of Adelaide [2000] FCA 1894; BC200008231; [2001] ACL 
Rep 325 FC 53. 

146 For example the ACC. 

147 That is in addition to the remuneration for the article that must be shared with the owner of the 
rights in the artistic work. 

148 Including the AVCC and FLAG.  
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Issue 10 

The Review seeks your views (together with any supporting data, including 
economic data) about the issues raised in this section. In particular: 

10.1: To what extent (if any) are technological developments and the 
operation of the Act adversely effecting the ability of an educational 
institution to make the most of the benefits of new communications 
technologies (including distributed communication systems) for the 
purposes of instruction or learning? 

10.2: The extent to which any change in the provisions, in order to increase 
the consistency of approach in a technologically neutral way, or any 
decision not to change the provisions are or are likely to: 

• significantly reduce or remove the incentive to create works 
or other subject matter that is protected; 

• lead to creating or reducing opportunities for rent seeking or 
otherwise create or offset additional social costs; 

• promote widespread use of the material and increase 
markets; 

• impede or encourage material to eventually be available, as 
part of the public domain.149 

Distributed communications technology 

15.13 Educational sector interests150 have suggested that the use of distributed 
communications technologies gives to copyright owners of broadcasts (and works or 
other subject matter included in a broadcast) an unintended windfall, that they would 
not otherwise be entitled to, but for the technological development, and that the 
double remuneration is an example where the provisions of the Act do not apply in a 
technologically neutral way.  

15.14 This is also said to be contrary to section 28 and is not, in any event, a 
communication to the public. The Digital Agenda Act did not amend Section 28. 
Further, while section 28(4) refers to sound recordings and cinematograph films, it 
makes no reference to sound or television broadcasts. 

15.15 DEST makes the point that it is anomalous that a communication using a distributed 
communications technology is a communication to the public when the performance 
of the work, sound recording or cinematograph film that is effected by the reception of 
the communication is not a performance in public. 

                                                  

149 Background to this issue is set out in paragraphs 10.8 to 10.11 above. 

150 Including DEST. 
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15.16 The issue of whether or not section 28 should make such a reference is outside the 
terms of reference of the review. 

15.17 There is still an important issue as to whether the requirement to pay for both the 
copying and the communication as a result of uses of technological advances means 
that the principle of technological neutrality is offended. 

15.18 DEST argues that this is a consequence of the Digital Agenda Act that is having 
adverse effects on the educational sector where educational institutions are suffering 
a penalty for making use of more efficient distribution means, or better technology. No 
evidence to support that claim has been provided to the review. 

15.19 Screenrights agrees that use of a distributed communications technology does 
require two payments to be made to the copyright owner, for the copying of the 
broadcast and its subsequent communication. However, Screenrights disputes that 
this second payment is a windfall, or that it is an unintended consequence of the 
amendments. 

15.20 Screenrights further argues that an educational institution gains benefits from the use 
of the technology over and above any additional cost to the copyright owner, and that 
copyright owners should not have to fund the implementation or take up of technology 
used in a course of instruction.   

15.21 Sections 135G and 135H are so clear on their face that this consequence cannot be 
classified as unintended. 

15.22 Any change to the provisions would not be to ameliorate any unintended 
consequences of the Digital Agenda Act, but would represent a change in the policy 
decision taken at the time the Digital Agenda Act was implemented. As such, that 
change is outside the review’s terms of reference. 

Audio/video material on the Internet 

15.23 There is consensus among DEST, the ABC and SBS that Part VA should be 
amended so as to clearly cover use of audio/video versions of copyright material from 
free to air broadcasts that is available subsequently on the Internet, in the same way 
that the Part covers audio/video material taken directly from the free to air broadcasts. 

15.24 No commercial free to air broadcasters made any submission on this point. 

Aggregation of ‘reasonable portion’ 

15.25 Section 135ZMD allows an educational institution to make available online, with no 
fee payable to the copyright owner, a literary or dramatic work that is not available in 
electronic form within a reasonable time and at an ordinary commercial price.  The 
making available of that work is not remunerable to the copyright owner. However, 
that exception does not apply to any other part of the same work that is also available 
at the same time.151 

                                                  

151 See section 135ZMD(3). 
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15.26 DEST submits that, particularly for those institutions that are on more than one 
campus, or in respect of works used in more than one course of instruction, this 
requirement imposes an undue burden on the institution. DEST argues that the 
section should be amended so as to allow an institution to make available online 
more than one part of a work simultaneously, provided that the aggregate that is 
made available online at any one time does not exceed a reasonable portion limit, 
which DEST suggests is a 10% limit.  

15.27 If implemented, this proposal does not remove the need for an educational institution 
to carefully monitor digital use of copyright materials within the institution and so, any 
burden that results from existing monitoring requirements will not be removed. 

15.28 This proposal will mean that an owner’s entitlement to remuneration will be reduced 
where more than one part of a work is made available online but the aggregate of 
those parts does not exceed 10% of the total work.  

15.29 According to the EM, the subsection is intended to prevent the simultaneous making 
available online of more than one portion of the same work. 

15.30 No evidence has been provided to the review that demonstrates that the effect of the 
subsection is unintended or that, particularly in light of the EM, shows that the 
decision to require payment for more than one part of a work was not a deliberate 
policy decision. As such, any change is outside the terms of reference of the review. 

Notice requirements 

15.31 In order to obtain the benefit of the statutory licence, any copy that is made or 
communicated must comply with particular notice requirements.152 

15.32 DEST submits that these notice provisions are unwieldy in practice and, in some 
cases, unworkable. In particular, DEST refers to what it describes as the ‘apparent 
requirement’ to apply a notice in relation to each copy or communication and, more 
significantly, in respect of the different works or subject matter comprised in the copy 
or communication. Where the copy comprises at least one work and one other audio-
visual material, such as a sound broadcast, there is a requirement to attach a Part VA 
notice153 and a Part VB notice. Whilst the forms of notice are similar, they are not 
identical. 

15.33 If the form of the different notices can be amended so as to allow for use of a single 
notice, without adversely impacting on the information that an owner requires under 
the licence, then those amendments should be made. 

Digital anthologies 

15.34 DEST recommends that Part VB Division 2A is amended so as to include a digital 
equivalent of the anthology provision in section 135ZK. 

                                                  

152 For example, see sections 135ZX and 135ZXA. 

153 In this example, under section 135KA. 
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15.35 That section allows for a work that is part of a published anthology (and which is not 
more than 15 pages of that anthology) to be reproduced by an educational institution. 
That reproduction is remunerable. 

15.36 The ability to make a copy of a digital work requires that the work has been 
separately published and is not commercially available within a reasonable time and 
at an ordinary commercial price.154 There is a concern that if a work is not available 
separately, but is available as part of an anthology, even if the anthology is not 
available, then the condition of section 135ZMD(2) may not be satisfied.  

15.37 In a supplementary submission, CAL argues that the existing provisions that allow 
copying of anthologies155 has adversely affected publishers’ markets for anthologies 
(particularly of poetry). Any extension will further compound the problem, with the 
result, perhaps, that any incentive to publish anthologies is removed.  

15.38 The effect, if any, of the hard copy anthology provisions is outside the terms of 
reference of the review. 

15.39 Irrespective of CAL’s concerns, this is a clear example of a difference in treatment of 
works only due to the technological format or mode of delivery of the work. That 
difference means that there is no technological neutrality in relation to the treatment 
of anthologies under the educational statutory licence provisions. 

15.40 To remove this inconsistent treatment, Part VB, Division 2A needs to be amended to 
provide a digital anthology equivalent to section 135ZK, where the work is paginated 
or where otherwise a suitable percentage of the total number of the words of the 
anthology, as a percentage of the work to be copied, can be determined. 

                                                  

154 See section 135ZMD(2). 

155 Section 135ZK. 
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Recommendation Nine 

Audio-visual material on the Internet 

That the Act be amended so as to clearly cover the use of audio-visual versions of 
copyright material from free to air broadcasts that is available subsequently on the 
Internet in the same way that Part VB covers audio-visual material taken directly from 
a free to air broadcast. 

Notice requirements 

That if the form of different notices under Parts VA and VB can be amended so as to 
allow for use of a single notice without adversely impacting on the information that an 
owner requires under the statutory licence, those amendments be made. 

Digital anthologies 

That Part VB, Division 2A be amended to provide a digital anthology equivalent to 
section 135ZK, where the anthology is paginated or where otherwise a suitable 
percentage of the total number of words of the anthology, as a percentage of the 
work to be copied, can be determined. 

 

Issue 11 

Are there any significant adverse effects being created or likely to be created in 
owners’ markets or interests as a result of the application of the 1% 
insubstantial portion exception to copyright infringement to works in electronic 
form. If so, how can the provisions be drafted so as to remove any adverse 
effects, but continue to apply to works in electronic form, having regard to the 
necessary balance to be achieved and the need to ensure technological 
neutrality in the Act?156 

15.41 Owners’ interests have expressed concern that this provision leaves open the 
possibility of exploitation or abuse, beyond that which is intended by the scheme. This 
is as a result of the ability of the material in an electronic form to be easily 
manipulated, with the ability to cut and paste sentences, paragraphs or sections from 
diverse parts of a work, and still reproduce less than 1% of the total word count. This 
is to be compared with the printed version, where the licence cannot be used if there 
are three different paragraphs on three separate pages, in a work of less than 300 
pages.  

15.42 Whilst that concern may be legitimate, in that there is possibility of abuse, no 
evidence of actual abuse has been provided. 

                                                  

156 Background to this issue is set out in paragraphs 10.12 to 10.14 above. 
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15.43 Further, educational sector interests assert that the provision is not being abused, 
and that, to the extent to which it is being used, it is being used in accordance with 
the spirit and scope of the amendment.157 

15.44 CAL submits that the provision can be repealed, on the basis that, whilst CAL 
recognises that equitable remuneration for copying an insubstantial part of a work 
may be zero, that is properly a matter to be determined by the Copyright Tribunal. 

15.45 However, unless the Tribunal is expected to make determinations of equitable 
remuneration, or whether or not a portion is insubstantial, on a case by case basis, 
rules as to what qualifies as an insubstantial portion would still need to be set by the 
Tribunal. It is impractical to expect the Tribunal to make assessments on a case by 
case basis.  

15.46 A rule that the legislature has thought appropriate has been set, and no evidence has 
been provided to demonstrate the inadequacy of that rule. In these circumstances, 
there is no justification for repeal of the provision. 

15.47 CAL also submits that, if the provision remains, it needs to be amended in order to 
better reflect the intention of the legislature, and to adequately protect owners’ 
interests.  

15.48 CAL submits that: 

15.48.1 If an electronic copy of a work is paginated then the same rule as applies in 
section 135ZG should apply. 

15.48.2 No artistic work should be taken into account in determining the percentage 
calculation. 

15.48.3 In determining the percentage calculation the extract copied must be 
continuous, so as to avoid ‘cherry picking’. 

15.49 There is no reason why a paginated digital work should be treated differently to its 
hard copy counterpart simply because it is digital. To do so, offends the technological 
neutrality of the Digital Agenda Act. 

15.50 Similarly, any prohibition on ‘cherry picking’ applies the same rule as applied to a hard 
copy equivalent. 

15.51 There is no evidence to recommend any other change to the provision at this 
time. 

                                                  

157 DEST supplementary submission p.11. 
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Recommendation Ten 

That section 135ZMB be amended to provide that: 

1 if the digital work is paginated then the same rule that applies in section 
135ZG applies; 

2 in determining the percentage calculation, the extract that is copied must 
be continuous. 

 

16 Specific issues, analysis and recommendations – Service Provider 
liability 

Issue 12  

12.1: Do sections 36 and 39B of the Act adequately specify the 
circumstances in which a carrier or carriage service provider 
(including an ISP) will not be liable for an infringing act? 

12.2: Would any other provisions (such as the ‘safe harbor’ provisions of 
the DMCA) better achieve the aims of the legislation, particularly 
having regard to possible implications for technological neutrality or 
increased costs? (Supporting evidence for any claims made in respect 
of this issue should be given). 

12.3: Is there any material difference between the ‘mere provision’ of 
facilities and the ‘mere use’ of facilities?  If so, does that difference 
have any impact or effect on the objectives of the Digital Agenda Act?   

12.4: Is there any overlap between sections 39B (or 112E) and 36 (or 101)?  
If so, does this lead to a lack of clarity that prejudices owners, users 
or service providers?158 

16.1 There is a strong sense from the submissions received by the review that section 39B 
(and section 112E) has not achieved its objective of clarifying the liability of Service 
Providers in relation to authorisation of infringement of copyright. There is also 
significant uncertainty as to the meaning of section 39B (and section 112E) and what 
has to be done by a Service Provider (or any other person who provides 
communication facilities) in order to avoid liability under section 36 (or section 101). 
That may be, at least in part, as a result of a lack of an industry code159, as 
contemplated by those subsections. Irrespective of the cause of that uncertainty, 
there is a clear consensus that the amendments have not achieved their objectives. 

                                                  

158 Background to this issue is set out in paragraphs 11.1 to 11.7 above. 

159 Which is dealt with below. 
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16.2 There are at least three different interpretations of Service Provider liability.  

16.3 The interpretation favoured by owners’ interests160 is that section 39B does not add 
anything to the law, as it existed immediately prior to the commencement of the 
section. Under this interpretation, if there is liability under the application of section 
36, section 39B does not excuse or authorise that conduct and if there is no liability 
under section 36, there is no need to consider section 39B. 

16.4 A second interpretation that has been pressed161 is that if the circumstances 
encompassed within section 39B are established, the conduct is excused, and there 
cannot be any liability for authorisation under section 36. The matter requires no 
further consideration and there is no need to consider section 36. However, this 
interpretation seems to fail to consider that provision of facilities may occur together 
with other conduct. It assumes that any other conduct must also be excused. 

16.5 The third interpretation is that section 39B does nothing other than set out the law, as 
it existed prior to the enactment of the section. Having regard to the reasoning of the 
High Court in APRA v Telstra162, and the objectives of these amendments as stated in 
the EM163, in order to determine liability for authorisation of copyright infringement, it 
is necessary to apply the tests set out in section 36. If, in applying those tests, it is 
determined that the conduct falls within section 39B, then there is not authorisation of 
the infringement. However, if on the relevant facts, there is conduct that is more than 
the conduct set out in section 39B, then the other matters in section 36 (and the non-
exhaustive list of matters in sub section (1A)) must be considered. 

16.6 In this sense, it is correct to say that these amendments clarified the law as it stood 
following the APRA v Telstra case. However, the way in which the provisions have 
been understood and interpreted has meant that uncertainty still exists. 

16.7 The proper interpretation of these sections, and their relationship with each other will 
be tested in the current litigation recently launched by the music industry against an 
ISP164. That decision may confirm that section 39B clarifies the law as it stood 
immediately prior to the enactment of that section. If so, then clearly the objective of 
the amendment will be satisfied and any uncertainty will be removed.  

16.8 However, to wait for that decision (and any appeal) may take significant time. To do 
so also assumes that the proceedings will continue to be litigated until judgment and 
appeal. 

                                                  

160 For example, APRA/AMCOS, ACC and ARIA. 

161 ADA submission p.4. 

162 (1995) 60 FCR 221; (1995) 131 ALR 141; (1995) 31 IPR 289; (1995) AIPC 91-160; BC9506503. 

163 The Parliament of the Commonwealth of Australia Copyright Amendment (Digital Agenda) Bill 
2000 Revised Explanatory Memorandum p. 6. 

164 See paragraph 5.6 and following above. 
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16.9 Further, if the result of the litigation (if it proceeds to judgment) supports either 
interpretation urged by those making submissions, then the result will be that the 
objective of the amendments will not have been met, and the Government’s policy 
objective in making those amendments will be undermined, or possibly made 
redundant. 

16.10 Section 39B extends to any person who provides facilities for communication. 
However, there is a strong misconception that the section only provides a benefit to 
Service Providers (and ISPs in particular). Whilst Service Providers (and carriers in 
particular) are most likely to be able to satisfy the requirements of the section, it must 
be remembered that the section has wider application. 

16.11 Generally, it was considered that there is no material difference between the ‘mere 
provision’ of facilities and the ‘mere use’ of facilities. There was no broad support for 
any change to this aspect of the wording of section 39B. 

16.12 The issues in relation to possible ‘safe harbour’ defences are dealt with below, in 
relation to an industry code of conduct. 

Recommendation Eleven 

That section 36 be amended to better express the relationship between that section 
and section 39B to better express the interpretation of the application of section 39B 
set out in paragraph 16.5 above. 

 

Issue 13 

13.1: Does the current flexibility and inclusive approach in section 36(1A) 
achieve the Digital Agenda’s objectives in relation to clarity and 
certainty?  If not, would a more rigid approach better achieve those 
aims?  

13.2: Is there any inconsistency between the first limb of the test stated by 
Gibbs J and paragraph 36(1A)(a) of the Act?  If so, does the concept of 
control in the Act need to be modified or strengthened so as to give 
greater certainty to the acts or omissions that may constitute 
authorisation of infringement? 

13.3: Are there any circumstances in which the mere provision of a device 
that can be used to infringe copyright without also providing open 
access to works or other subject matter protected by copyright 
amounts to an authorisation of infringement of copyright works?165 

16.13 There is a view among many interested parties that section 36(1A) is a codification of 
the principles in Moorhouse and that any greater clarification or certainty must be 
balanced against the loss of flexibility that the current approach has, that allows any 
particular activity to be considered, having regard to all relevant circumstances. 

                                                  

165 Background to this issue is set out in paragraphs 11.8 to 11.12 above. 
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16.14 The current flexibility does allow proper consideration of the person’s power to control 
the conduct and the extent of the relationship between that person and the alleged 
direct infringer. As far as the review is aware166, the provisions have not yet been 
tested in relation to any conduct in respect of activity in the online or digital 
environment167.  

16.15 There is no evidence that the provision as drafted will not be able to properly deal 
with any situation that may arise in that environment. Until there is any such 
evidence, there is no justification in amending the provision. 

16.16 In Moorhouse, Gibbs J referred to a person who has a device under his (or her) 
control. That found expression in section 36(1A) as a consideration of the extent to 
which the person has the power to prevent the doing of the act concerned. A person 
may have a power to prevent conduct, without having the device or thing under that 
person’s control (depending on the view that is taken of the meaning of ‘control’). 

16.17 There was very little, if any, concern168 that the subsection as drafted is inconsistent 
with that limb of the test expounded by Gibbs J. Indeed, there was strong concern 
that to limit the test to a question of control rather than power would significantly 
weaken the test, particularly in the digital environment. 

16.18 Whilst Gibbs J’s obiter comments that the making available of the photocopying 
machine, without the library books, would have been insufficient to satisfy the first 
limb of the test, there is a view among those making submissions on this issue169 that 
to limit liability to authorisation in the digital environment to those circumstances 
where the device is made available with the works is not appropriate, and would 
mean that it would become even harder (if not impossible) to establish authorisation 
in the digital environment.  

Issue 14 

14.1: Is a voluntary code of conduct sufficient to protect Service Providers 
and to help define the liability of service providers for copyright 
infringement?   

14.2: Should such a code of conduct be supported by a statutory indemnity 
(or any other statutory framework) as proposed by the IIA?   

14.3: Are there any instances in which a Service Provider may be liable to a 
third party with whom it has no contractual relationship?  If so, is 

                                                  

166 And no submissions to the contrary were received. 

167 Although the issue will be tested in Universal Music & Ors v E-Talk & Anor, Federal Court  
proceeding no. N1551 of 2003. 

168 For example, see the submissions of AVCC, ACC, Viscopy and Rimmer. 

169 For example, see IIPA, ACC and the AVCC. 
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amendment of the Digital Agenda Act required to better clarify the 
Service Providers’ liability?170 

16.19 Service Providers have had nearly three years171 within which to develop, agree and 
implement a voluntary code of conduct as contemplated by section 36 (1A)(c). No 
information has been provided to the review on the status of negotiations in respect of 
a code, or on any likely date for implementation. No draft code, or any proposed 
provisions, even in general terms, were provided to the review. The industry body 
representing Internet service providers and Internet content hosts, the Internet 
Industry Association, did not make any submission to the review.  

16.20 Consumer interests172 have also expressed concern with an industry code that is 
developed and implemented by industry and owner interests, without any consumer 
input. There is a concern that such a code may not properly consider, or seek to 
protect, consumers’ interests, when dealing with issues in relation to copyright 
infringement.  

16.21 Some of those consumers who may be adversely affected may be customers of 
Service Providers, who may have recourse under the terms of their relevant customer 
contracts. However, some of those consumers may have no contractual or other 
relationship with the relevant Service Provider. Further, even if a Service Provider’s 
customer is adversely affected by conduct required or authorised by a code of 
conduct, there is a concern that the terms of the customer’s contract will not 
sufficiently protect the interests of the customer, and that the terms of the contract will 
not be able to be negotiated by most customers. In these circumstances, consumer 
interests advocate that any industry code can not simply be a code developed and 
enforced by industry for industry, and that the process for development, 
implementation and enforcement must include consumer or user interests. 

16.22 Without a code of conduct, it is clear that there is real uncertainty as to what steps 
Service Providers need to take in order to protect themselves from liability for 
authorisation of copyright infringement and as to when, and the manner in which, 
copyright owners can legitimately complain about a Service Provider’s conduct. That 
uncertainty, and the resultant increased risks and adverse impacts on service levels, 
needs to be removed or reduced. 

16.23 There is also strong support for a code of conduct as a way of minimising and 
managing those risks, and providing greater certainty for all concerned.  

16.24 In the main, however, there is little support173 for a legislated solution, as there are 
concerns that such a solution will not deliver flexibility or an ability to respond quickly 
and efficiently to changes in technology, business practices or consumer demands. 

                                                  

170 Background to this issue is set out in paragraphs 11.13 to 11.17 above. 

171 And in excess of four years from when the Bill was introduced into the Parliament. 

172 Including the ACA and the ADA. 

173 Apart from Telstra and Optus. 
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Other issues that need to be considered in implementing a legislative solution are 
those of funding, administration and enforcement and identifying an appropriate (and 
natural) existing body or agency to administer and enforce any legislated code. 

16.25 Whilst a voluntary code of conduct gives greater flexibility, and is able to respond 
more quickly to technological and industry developments, such a code requires the 
participants to agree, and abide by it. Implementing a voluntary code assumes that 
the necessary minimum standards will be agreed and included in the code. Some 
participants may, for their own reasons, choose not to adhere to the code. This may 
leave gaps in the regime, and may lead to further uncertainty, depending on whether 
or not a party is a participant in the voluntary scheme.  

16.26 A voluntary code of conduct has worked well in the banking industry, in relation to 
electronic funds transfer, and bank conduct generally. However, it is also important to 
note that agreement on the voluntary EFT code of conduct was only reached after the 
government indicated that if a voluntary code was not agreed and implemented, the 
matter would be regulated through legislative change.  

16.27 Unless consumer interests are specifically included in the code development and 
administration, a voluntary code also does not necessarily address the concerns of 
consumer interests, as outlined in paragraph 16.20 above. 

16.28 The Government has implemented co-regulatory models in relation to Internet 
content174 and private sector privacy175. 

16.29 An industry code can deal with a range of matters, many of which are best 
determined by, and dealt with by industry, users and owners. Those issues include 
the following:  

16.29.1 Costs of compliance, oversight and enforcement. 

16.29.2 Complaints procedures. 

16.29.3 Dispute resolution procedures. 

16.29.4 Warranties and indemnities by participants. 

16.30 However, in the absence of such a code, there is a clear existing need for a simple 
and effective procedure by which parties can quickly and effectively deal with 
allegations of infringing material, in a way that protects the interests of all parties, and 
which minimises vexatious or unsupported claims. 

16.31 As a minimum, the Act needs to provide for a notice and take down procedure that 
balances the interests of owners in having infringing material removed quickly, easily 
and cheaply, the interests of users in being able to post, access and use material that 

                                                  

174 Broadcasting Services Act 1992 (Cth). 

175 Privacy Act 1988 (Cth). 
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is able to be accessed and used legitimately and the interests of Service Providers. 
The recommended minimum standards are set out in the following paragraphs. 

16.32 Service Providers must, by providing all relevant contact information through the 
Service Provider’s facilities and at least one other means accessible to the public, 
nominate a person as the Service Provider’s agent to receive and act on notices 
given under the notice and take down procedure. 

16.33 A notice to a Service Provider of allegedly infringing material available through or at 
the Service Provider’s facilities (Notice) must include the following: 

16.33.1 Identify the copyright work or other subject matter claimed to have been 
infringed or, if multiple copyright works at a single facility are covered by a 
single notification, a list of the copyright works or other subject matter 
(Work). 

16.33.2 Identify the material that is claimed to be infringing or to be the subject of 
infringing activity and that is to be removed or access to which is to be 
disabled (Material) and information reasonably sufficient for the Service 
Provider to identify and locate the Material. 

16.33.3 Include reasonably sufficient information to enable the Service Provider to 
contact the complaining party, including the complainant’s street address, 
telephone number, facsimile number and, if available, an electronic mail 
address at which the complaining party may be contacted. 

16.33.4 Be accompanied by a statutory declaration made under the Commonwealth 
Statutory Declarations Act 1959, by the copyright owner or the exclusive 
licensee in Australia of the Work, or a person authorised by the owner or 
exclusive licensee, with direct knowledge of the facts of the matter. 

16.33.5 Include, if known, the identity and contact details of the person allegedly 
infringing the complainant’s rights in the Work (alleged infringer). 

16.34 Immediately following receipt of a Notice the Service Provider must do each of the 
following: 

16.34.1 Determine, as far as the Service Provider is able, that the Material is 
available through or hosted by the Service Provider’s facilities. 

16.34.2 Confirm or determine, as the case may be, the identity and contact details 
of the alleged infringer. 

16.34.3 If: 

(a) the Service Provider: 

• determines that the Material is not available through or 
hosted by the Service Provider’s facilities; 

• cannot determine or confirm the identity of the alleged 
infringer, or 
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(b) the Notice does not include information about the identity and 
contact details of the alleged infringer and the Service Provider is 
able to determine that information,  

the Service Provider immediately must notify the complainant. 

16.35 Unless the complainant receives a notice under paragraph 16.34.3(a), the 
complainant must provide a copy of the Notice and the accompanying statutory 
declaration to the alleged infringer. 

16.36 The alleged infringer may, within a number of days (for example three) of receipt of 
the Notice, by written notice to the Service Provider accompanied by a supporting 
statutory declaration made under the Commonwealth Statutory Declarations Act 
1959, challenge the Notice or any of the facts set out in the complainant’s statutory 
declaration (Response). On receipt of a Response, the Service Provider must 
provide a copy to the complainant. 

16.37 A complainant must institute legal proceedings against the alleged infringer within, 
say, seven days of receipt of a Response. If those proceedings are not instituted or, if 
instituted, are discontinued without orders against the alleged infringer being made, 
the Service Provider has no obligation to comply with the Notice. 

16.38 In the absence of a Response, the Service Provider must act in accordance with the 
Notice. 

16.39 A Service Provider acting in accordance with those minimum standards is deemed to 
be acting reasonably, and is not liable for any alleged authorisation of infringement 
from the date of compliance with the Notice. If a Service Provider fails to comply, 
whilst a relevant factor, that, of itself, does not automatically mean that authorisation 
is determined. It will still be necessary to consider all relevant issues, including the 
extent of control and the relationship between the parties (and any other relevant 
factors under section 36 (1A)). To provide otherwise will mean that a failure to comply 
with the procedure will impose a regime of strict liability on Service Providers for 
authorisation of copyright infringement. Such a regime is not appropriate or justified. 

16.40 Compliance (or otherwise) with these minimum standards (or any subsequent code) 
has no bearing on any issue of alleged direct infringement. 

16.41 Compliance with any code or industry requirements from the date of notification of 
actual or potential copyright infringement does not provide any assistance in 
determining liability for authorisations of infringement prior to the date of that 
notification.  

16.42 The issue of liability for any alleged authorisation of infringement that occurs prior to 
notification in accordance with the proposed procedure will still depend on each of the 
factors listed in section 36(1A).  

16.43 Circumstances relevant to determining the liability of a Service Provider for any 
authorisation of infringement prior to the receipt of a Notice may include each of the 
following: 
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16.43.1 The Service Provider is aware of the conduct that is subsequently 
complained of, but not aware that the conduct infringes any rights or that it 
is possible that it may be alleged that the conduct infringes any rights. 

16.43.2 The Service Provider is not aware of the conduct occurring across its 
network or otherwise using its facilities.  

16.44 The review does not consider that it is appropriate for minimum standards set by the 
Act to include any requirement on a Service Provider to monitor conduct or activity 
occurring across a Service Provider’s network or through use of the Service 
Provider’s facilities, or any requirement for the Service Provider to inform itself of any 
activity and illegality of that activity (at least in so far as copyright is concerned). 
However, the extent to which that matter may be dealt with in an agreed industry 
code is something that interested parties and consumer groups may wish to consider.  

16.45 Further, it is important to note that any consideration of the reasonableness or 
otherwise of monitoring activity will have significant privacy issues, which must be a 
part of the balancing exercise in determining whether or not the requirement to 
monitor, or the fact of any monitoring, is reasonable. Those privacy issues are also a 
strong argument to support active participation by consumer representatives in the 
development of an industry code of practice that may deal with any such requirement 
to monitor prior to notification occurring.  

16.46 The review considers that requiring complainants to support any complaint by 
evidence under oath is an appropriate mechanism to ensure that claims are properly 
supported, and not made lightly. However, it has also been suggested176 that added 
protection will be given if the provisions in the Act in relation to groundless threats of 
legal proceedings177 are amended so as to extend the relief available to groundless 
threats made under the notice and take down procedure. The review considers that 
extension of the provisions for unjustified threats an appropriate safeguard.  

                                                  

176 See APRA/AMCOS submission. 

177 In section 202. 
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Recommendation Twelve 

That section 36 of the Act be amended (or a new section be inserted) to: 

• Set the acceptable minimum standards or conduct in relation to notice and 
take down procedures (set out in paragraph 16.31 and following above) 
that will determine the reasonableness or otherwise of conduct, when 
considering issues of authorisation of infringement and provide that 
compliance with those procedures means that the conduct is reasonable, 
having regard to section 36(1A)(c). 

• Require that until an agreed industry code is implemented, the minimum 
standards set out in the section is the default position. 

• Require any voluntary code of conduct that may be agreed to be certified 
by an appropriate body to be determined. 

That section 202 of the Act be amended to include unjustified allegations of 
authorising infringement or requiring compliance with a notice under the amendments 
proposed above that is unjustified. 

 

Issue 15 

15.1: Is the existing discovery procedure under the Federal Court Rules a 
sufficient mechanism for obtaining access to ISP subscriber details?  
If not, what would be a viable alternative procedure, particularly 
having regard to issues of cost, compliance and potential for the 
exercise of judicial power by an administrative body? 

15.2: Having regard to the likelihood that any applications under a specified 
procedure will, until a body of case law is established, be referred to 
the courts, would it be preferable to have a more streamlined process 
that would require endorsement by the courts?178 

16.47 There is a view that the procedure that the ARIA members had to follow in order to 
obtain information from the three university respondents in the university’s litigation179 
was time consuming and expensive. Some parties suggested that with that decision 
having been made, greater certainty has already been provided and that, in the 
future, there will be less room for dispute as to an appropriate disclosure process, or 
the categories or classes of documents that may be made available. Whether that 
occurs is yet to be seen.  

                                                  

178 Background to this issue is set out in paragraphs 11.18 to 11.20 above. 

179 Sony Music Entertainment (Australia) Limited v University of Tasmania [2003] FGA 532 (30 May 
2003 and 18July 2003), decisions of Tamberlin J. 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  89
 

16.48 The United States based Electronic Frontier Foundation commented that the 
experience in the United States, under the DMCA180 demonstrates significant issues 
in relation to due process and the lack of proper accountability, leading to actual or at 
least potential for misuse. Owners181 dispute this and assert that the procedure under 
the DMCA works well. The EFF submission (which is supported by consumer 
advocates in Australia that also make submissions) strongly rejects any suggestion 
that there is any proper substitute for judicial scrutiny of access to subscriber details 
of Service Providers and that to implement any other process would only lead to an 
increased risk of unsubstantiated or improperly brought claims of copyright 
infringement. 

16.49 ARIA acknowledges that if an owner is seeking from a Service Provider evidence of 
infringement that the owner suspects is occurring on the Service Provider’s network 
or using the Service Provider’s facilities, then the existing provisions and procedure 
under Order 15A of the Federal Court Rules182 is the most appropriate mechanism for 
disclosure to be made. In those circumstances, it is entirely appropriate that there is 
appropriate judicial scrutiny of the process by which disclosure is to be made and a 
determination of the documents, or classes of documents, that must be disclosed.  

16.50 However, ARIA suggests that where an owner already has evidence of infringement 
but needs further information in order to confirm the identity of the alleged infringer, 
the process under Order 15A is cumbersome and expensive. In circumstances where 
an owner requires subscriber details to confirm or discover the identity of an alleged 
infringer (and where there is already evidence of the alleged infringement), ARIA 
submits that the process can be simplified and streamlined without adversely 
affecting the rights of subscribers or Service Providers, or without compromising due 
process or levels of proper accountability.  

16.51 ARIA submits that, in those limited circumstances, an appropriate procedure for the 
issuing of a subpoena by the Federal Magistrates Court is appropriate. Subject to the 
comments below, the review supports that proposal.  

16.52 Section 45 of the Commonwealth Federal Magistrates Act 1999 and Rule 14 of the 
Court Rules gives the Court power to make an order in relation to discovery of 
documents in the possession, custody or power of any party to a proceeding. Section 
101(1)(c) empowers a Registrar of that Court to make orders in relation to discovery 
of documents in the possession, power or control of a party to a proceeding or ‘of any 
other party’. Section 45 does not, on its face, extend to orders against third parties. 
Section 101 does not make it clear that an order can be made against a third party 
where proceedings are not pending before the Court. There is no express power for 
the Court to make orders for preliminary discovery. There are no provisions 
equivalent to O15A of the Federal Court rules. 

                                                  

180 Where there is no judicial scrutiny of subpoenas before issue under the DMCA (noting also the 
recent decision in the Verizon appeal – see Appendix D). 

181 Including MPA and IIPA. 

182 And equivalent rules of the State and Territory Supreme Courts. 
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16.53 It is recommended that an application for a subpoena must be supported by an 
affidavit made by the copyright owner or exclusive licensee in Australia, or a person 
authorised by the owner or exclusive licensee in Australia (applicant), that sets out at 
least the following: 

16.53.1 The identity of the Service Provider to whom the subpoena is to be directed. 

16.53.2 The copyright work or other subject matter claimed to have been infringed 
(Work). 

16.53.3 The evidence of infringement of the copyright in the Work. 

16.53.4 The attempts made by the applicant to identify the alleged infringer. 

16.53.5 What, if anything, has prevented the applicant from being able to identify 
the alleged infringer. 

16.53.6 Evidence that there is a reasonable likelihood that the Service Provider will 
have information in its possession, power or control sufficient to enable the 
identification of the alleged infringer, or to further assist in identifying the 
alleged infringer. 

16.54 The application for a subpoena must be accompanied by an undertaking by the 
applicant to pay the Service Provider’s reasonable costs of complying with any 
subpoena that is issued.  

16.55 In order to obtain a subpoena, the applicant must undertake that the information 
obtained in response to the subpoena must only be used for the purpose of protecting 
or enforcing, or for making a decision in relation to the protection or enforcement of, 
copyright in the Work. That undertaking should also be supported by the rules of the 
Federal Magistrates Court.  

16.56 Implementation of this procedure should be in addition to, and not instead of, the 
current procedures under Order 15A of the Federal Court Rules.  

16.57 The review recognises that implementation of this process may require additional 
resourcing of the Federal Magistrates Court and that if the procedure is used in any 
significant way there may be an adverse impact on the efficiency of that court. 
Accordingly, it is important that appropriate processes are implemented to capture 
information on the applications made under the proposal (once implemented), 
subpoenas issued and subsequent proceedings for infringement instituted, together 
with any other statistics that will assist in measuring the efficacy of the process and 
any resourcing issues that are raised. Those statistics, and the adequacy or 
otherwise of the process, should be reviewed after an appropriate, and reasonable, 
period of time.  

16.58 The review also recognises, as urged by the Privacy Commissioner183, that the 
implementation of this process requires further public consultation in order to refine 

                                                  

183 See Federal Privacy Commissioner submission, p. 4. 
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the draft rules and process. However, the review does not consider it appropriate for 
any further consultation in relation to the concept of implementing such a procedure.  

16.59 Some further issues in relation to privacy are dealt with in response to issue 16 
below.  

Recommendation Thirteen 

Draft amendments, amending the Act, the Federal Court Rules and the Federal 
Magistrates Court Rules, to implement a limited subpoena process to identify alleged 
infringers of copyright, where there is existing evidence of infringement, as set out in 
paragraph 16.53 above and following be prepared.  

That the Federal Privacy Commissioner undertakes public consultation on the 
proposed draft process in order to refine or improve that process. 

That, following that public consultation and finalisation of the amendments, those 
amendments be introduced into the Parliament. 

Following implementation of the process, the Federal Magistrates Court collects and 
maintains information about the number of applications made under the process, the 
number of subpoenas granted and any other information relevant to the efficacy or 
efficiency of the process.  

That an applicant for a subpoena is required to also provide information to the 
Department on any proceeding subsequently instituted, following any application 
under this subpoena process, or the existing provisions under Order 15A of the 
Federal Court Rules (or equivalent rules of the State and Territory Supreme Courts). 

That, after an appropriate period of time, the Department reviews that information 
with a view to improving the efficiency of the process or to ensure that the Federal 
Magistrates Court is adequately and appropriately resourced to cope with that 
process.  

 

Issue 16 

16.1: Do service providers need greater clarification in relation to the 
circumstances in which the disclosure of confidential or personal 
information by them may be required in connection with possible 
proceedings? 

16.2: Could or should safeguards be introduced to ensure that the 
confidential or personal information of individuals not suspected of 
wrongdoing is protected against disclosure?  If so, what safeguards 
could or should be given and why?184 

                                                  

184 Background to this issue is set out in paragraphs 11.21 to 11.24 above. 
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16.3: Could or should additional safeguards be given to Service Providers 
in instances where they are required to disclose information in breach 
of privacy or confidentiality obligations owed by the Service Provider 
to third parties?  If so, what additional safeguards could or should be 
given and why? 

16.60 There is significant concern by consumer or user interests185 that any process to 
assist in the protection or enforcement of intellectual property rights must recognise 
and give due regard to the protection of privacy or confidential information of users or 
subscribers. Those interests submit that the existing regime, including the existing 
criminal prohibition of disclosure under the Commonwealth Telecommunications Act 
1997 is necessary and appropriate.  

16.61 There is consensus that to ensure that rights are able to be protected, and 
enforcement action taken, disclosure of subscriber information may need to be 
necessary. Any system must also protect and safeguard the confidential or personal 
information of individuals who are not suspected of wrongdoing, or of that information 
which is not necessary in order for rights to be enforced or protected.  

16.62 There is an existing disclosure regime. Consumer and user interests do not favour 
any change in the current regime, and in particular any change to current restrictions 
under the Telecommunications Act and the National Privacy Principles, so as to allow 
copyright owners greater access, or greater ease of access, to confidential or 
personal information.  

16.63 However, it is also clear that if a viable alternative procedure can be implemented, 
such as that recommended in response to Issue 15 above, it should also be made 
clear that if a Service Provider makes disclosure of any confidential or personal 
information as a result of any court order (whether under Order 15A of the Federal 
Court Rules or the recommended process under the Federal Magistrates Court 
subpoena provisions), no liability should attach to a Service Provider, acting in good 
faith in response to that subpoena.  

Recommendation Fourteen  

That, to the extent that it is necessary in order to clarify the liability of Service 
Providers acting in accordance with a court order or a Federal Magistrates Court 
subpoena, appropriate amendments be made to the Telecommunications Act 1997 
and the National Privacy Principles.  

However, before any such amendments are made, any proposal is the subject of 
appropriate public consultation through the office of the Federal Privacy 
Commissioner. 

 

                                                  

185 Including ACA, EFF, EFA, ADA and the Privacy Commissioner. 
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17 Specific issues, analysis and recommendations – Technology and 
rights 

Issue 17 

Having regard to the decisions in Warner and Sony (at first instance and on 
appeal), does the exemption for temporary copying in the course of a 
communication provide sufficient certainty?  Is clarification required in order 
for the Digital Agenda Act to meet its objectives?186 

17.1 There is significant uncertainty as to the limitation on the exception introduced by the 
words ‘in the course of the communication’ in section 43A and section 111A. There 
are also significant concerns that, in addition to that uncertainty, the inclusion of that 
limitation is not sufficiently technologically neutral as it limits (some would say 
significantly) the exception to communications. 

17.2 The ACA submits that in considering the meaning and effect of the exception, it is 
important to keep in mind that copying to create a further copy is properly and 
legitimately the domain of copyright. Copyright owners are legitimately entitled to 
control and prevent that activity. However, copying as part of a technical process that 
is necessary to access or use material is not, in the view of the ACA, properly the 
domain of copyright. That activity is akin to any other process that is required to 
access material for use that does not involve copying.  

17.3 On the other hand, the BSAA submits that the exception is too far reaching and that it 
is having an adverse effect on owners’ interests, on the basis that owners need to be 
able to control all temporary copying of their work. However, to the extent to which 
temporary copying is a necessary and incidental part of a technical process, this 
submission does not address how, as a matter of practicality, that control can be 
undertaken without significantly and adversely affecting the copyright balance. 

17.4 Viscopy’s submission correctly summarises the law in relation to this issue. The 
submission also suggests that no change to the law should be considered until the 
application for special leave to appeal (and any subsequent appeal) in the Stevens 
decision187 has been determined. However, that point of view fails to take into 
account that: 

17.4.1 The issue of temporary reproduction was not part of any consideration in 
the appeal (see The Full Court of the Federal Court of Australia). 

17.4.2 The issue is not part of the application for special leave to appeal. 

17.5 In these circumstances, the issue is not likely to be disposed of definitively 
irrespective of the result of that appeal. Accordingly, to the extent to which any 
uncertainty needs to be resolved, or any other changes are required, the fact that the 
appeal is pending is not a reason for delaying this action.  

                                                  

186 Background to this issue is set out in paragraphs 12.1 to 12.5 above. 

187 See paragraph 13.2 and following above. 
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17.6 The IIPA188 submits that the exception, as it is currently drafted, is too broad and that 
it allows infringing activity to occur without any recourse by copyright owners. The 
IIPA submission is particularly concerned with the access by a user in Australia of 
material hosted on a server overseas. However, on a careful consideration of that 
submission, its analysis is flawed.  

17.7 The extent to which the IIPA is concerned about ‘full use’ being made of copyright 
work, then that use is clearly more than a reproduction only as part of a technical 
process (whether in the course of a communication or otherwise). 

17.8 Further, even if the only reproduction of a work hosted on an overseas server that 
occurs in Australia is a reproduction as a result of a technical process, irrespective of 
whether or not the version from which that reproduction is made is itself an 
infringement, that act of reproduction as part of a technical process, with nothing 
more, should not expose the user in Australia to any liability. If all that happens is that 
the person accesses the work, and does nothing more, then the exception should 
apply. 

17.9 If the copy of the work that is made available on the overseas server is not 
authorised, and is therefore an infringement, the copyright owner’s proper remedy is 
against the infringer who has posted that infringing work on that server.  

17.10 Further, if the user in Australia does something more than access the work and (in the 
course of that access and as part of a technical process) reproduces the work, for 
example by further communicating the work or downloading a copy of the work, then 
the exception will not be satisfied, and that act will, of itself, be an infringement in 
Australia.  

17.11 The IIPA also suggests that the reasoning of Sackville J in the Stevens decision at 
first instance denies any recourse for unauthorised reproduction of a substantial part 
of a work. Again, that analysis is not borne out on a proper consideration of the 
judgment.  

17.12 There was an express finding of fact by his Honour that there was no substantial part 
of the relevant work that was copied. Therefore, there was no infringement. However, 
if a substantial part of the work was copied then, according to his Honour’s reasoning, 
there would still have been no infringement of that work because the reproduction of 
the work was part of a technical process with no independent economic significance.  

17.13 The MPA suggests that in determining whether or not a copy made as a part of a 
technical process is an exception to an owner’s exclusive rights, consideration must 
be had to whether or not the copy itself has any independent economic significance. 
Where there is no such independent significance, the exception should apply, but 
where a copy does have an independent economic significance, then the copying still 
amounts to an infringement.  

                                                  

188 And BSAA. 
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17.14 The ADA submits that clarification is needed so as to provide that a temporary copy 
will not be an infringement unless that copy can be further copied. That is already the 
law in Australia. The first requirement for any reproduction (whether a temporary copy 
or not) is that the reproduction must be in material form; it must be in a form from 
which a further copy can be made. If it is not, then there is no issue of an infringement 
and there is no need to consider the application of any exception.  

17.15 However, there is strong support to clarify the issue of what constitutes a temporary 
copy. There is also support189 that the concept of temporariness needs to be 
determined in terms of purpose or function, and not time. Irrespective of the length of 
time that the copy is retained, where that copy is incidental or necessary to the 
primary act or purpose of making the work available, then it should fall within the 
exception. 

17.16 A definition of the term ‘temporary reproduction’ as that term is used in section 43A 
needs to be introduced, so as to clarify the meaning and extent of the exception. This 
definition needs to include, at least, any transient, non-persistent reproduction that is 
incidental to the primary purpose or act for which the work is made available and 
which has no independent economic significance.  

Recommendation Fifteen 

That sections 43A and 111A of the Act be amended to align the exception with the 
similar exception in the Information Society Directive, by deleting the words ‘of 
making or receiving a communication’ in subsection (1) and substituting ‘part of the 
technical process’ with ‘as a necessary and incidental part of any technical process’.  

A consequential amendment to the heading to the section will be needed also. 

That the sections be further amended by inserting a new subsection to include a 
definition of ‘temporary reproduction’ for the purposes of the section, as meaning any 
transient, non-persistent reproduction that is incidental to the primary purpose or act 
for which the work is made available and which has no independent economic 
significance. 

 

Issue 18 

18.1: The Review seeks your views about whether any proposal to allow the 
copying or storing of works or audio-visual files at a point closer to 
the point of access is or is likely to: 

• create greater efficiencies or a more efficient allocation of 
available resources; 

• significantly adversely impact on owners’ legitimate interests 
or markets; 

                                                  

189 Including in the submissions from ACA and Telstra. 
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• significantly reduce or remove the incentive to create works 
or other subject matter that is protected; 

• lead to creating or reducing opportunities for rent seeking or 
otherwise create or offset additional social costs; 

• promote widespread use of the material and increase 
markets. 

18.2: If in your view such a proposal should be implemented, what controls 
on the activity might be necessary or appropriate to ensure that the 
appropriate balance of interests and rights is maintained, and that any 
copying is not open to abuse?190 

17.17 The issue of passive caching is covered by section 43A. 

17.18 There is strong support by educational institutions and Service Providers who made 
submissions to the review to also amend the provisions so as to allow active caching 
of works, involving positive human intervention. Each of those submissions asserts, 
with no data to support those assertions, that active caching, at least by educational 
institutions, does not displace or remove any market opportunity and, therefore, does 
not adversely affect the interests of copyright owners. 

17.19 Copyright owners, and in particular owners representing publishers’ interests, 
disagree.  

17.20 Educational institutions also assert that, in addition to any economic arguments that 
active caching generates efficiencies, there are significant child protection arguments, 
particularly for schools. Those considerations are outside the terms of reference of 
the review. 

17.21 As noted in the issues paper, the IPCRC recommended that if there is evidence that 
the defences in sections 43A and 111A do not sufficiently cover caching then the Act 
should be amended to rectify this.  

17.22 Whilst it is accepted that the Digital Agenda Act should help ensure that any efficiency 
enhancing activity is not prohibited, it must also ensure that the balance of rights and 
interest of owners and users is maintained. It is clear that sections 43A and 111A do 
not apply to active caching. However, no evidence was provided to justify an 
extension of those provisions, such that active caching can occur, and efficiencies 
can be generated, without compensation being paid to the copyright owner. 

17.23 CAL submits that, if efficiencies can be obtained from active or forward caching, it is 
not appropriate that those efficiencies are generated at the expense of copyright 
owners’ interests. CAL submits that it may be appropriate, at least for educational 
institutions, for issues of active caching to be included within the educational statutory 
licence provisions.  

                                                  

190 Background to this issue is set out in paragraphs 12.6 to 12.9 above. 
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17.24 In this submission, CAL recognises that in certain circumstances (for example, when 
dealing with issues in relation to child protection or if the material is otherwise 
available for free) the equitable compensation payable under the statutory licence 
would equal zero. However, it is not appropriate that, in all circumstances, no 
equitable compensation is payable to the copyright owner. For example, if the 
material is made available for a commercial charge or a website ‘publisher’ can 
demonstrate that there is a clear loss of revenue as a result of a reduction in hits or 
visits to the material available on the website (as a result of revenue linked to 
advertising or other similar criteria) then it may be appropriate that equitable 
compensation for the cache requires a fee to be paid. 

17.25 This analysis is consistent with the recognition by DEST in its submissions that 
merely because material is made available on the Internet does not mean that that 
material is or should be available at no charge. 

17.26 Also as recognised by the IPCRC, as technology continues to develop, there will be 
solutions available to prevent unwanted caching of a site or material available on a 
site, or to impose technological restraints on how, and in what circumstances, 
material available on a site may be able to be cached. 

17.27 The permitted purposes for supply of a circumvention device or service191 does not 
include, and it is not recommended that it is amended to include, any access to create 
an active cache. 

17.28 Further, as noted in the ACC submission, with bandwidth increasing in Australia, 
there is an argument that there is a lessening need for educational institutions and 
ISPs to cache so as to increase efficiency. 

17.29 No submission that supported active caching was able to demonstrate how any 
efficiency gains would be passed on to consumers. 

17.30 In these circumstances, the review does not recommend any changes to 
section 43A (other than those recommended in response to issue 17 above) so 
as to permit active caching. 

17.31 However, the review does see a benefit in clarifying the educational statutory licence 
provisions, so as to allow educational institutions to make active caches of material, 
under the terms of that licence. The review also sees merit in the submissions made 
by CAL that in certain circumstances, including where material is otherwise made 
available for free, the equitable remuneration under the statutory licence should equal 
zero.  

                                                  

191 In section 116A(3). 
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Recommendation Sixteen 

That the educational statutory licence provisions be amended to allow an educational 
institution to make active caches of copyright material for the purpose a course of 
instruction by the educational institution, in return for a payment of equitable 
remuneration to the copyright owner. 

 

Issue 19 

19.1: Do the decompilation amendments achieve the intended balance 
between owners and users of software? 

19.2: Are any further amendments required to include other exceptions or 
to clarify the existing exceptions to the definition of ‘infringement’ (as 
referred to in this section) to better preserve the balance between 
owners and users of software, including the extent to which, if any, 
there are issues with use of or access to orphaned or abandoned 
code? 

19.3: Is any clarification required in relation to the application of the 
existing amendments to the following particular circumstances: 

• the publication of research undertaken under the exceptions; 
and 

• the distribution of programs and error corrections created 
under the exceptions.192 

17.32 No comment was made on this issue at any public forum and very few submissions 
were received in response to this issue. 

17.33 Most of those submissions193 submitted that the current provisions achieve the 
intended balance between owners and users of software. Only two submissions194 
submitted that the balance was not appropriate. 

17.34 There is some concern that the exceptions do not allow for the research in relation to 
source code or the distribution of programmes and error corrections created under 
the exceptions195. However, little, if any, empirical data supporting these changes was 
provided to the review. 

                                                  

192 Background to this issue is set out in paragraphs 12.10 to 12.13 above. 

193 Being those received from SISA, ADA, Deakin University, Place, Townsend and Lunnon. 

194 Received from Viscopy and Rimmer. 

195 Place and ADA. 
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17.35 In these circumstances, the review does not recommend any change to the 
provisions at this point in time. 

Issue 20 

20.1: Do you have any comments on the approaches taken by Sackville and 
Finkelstein JJ in the Sony case (at first instance and on appeal 
respectively) and Emmett J in the Warner case?  

20.2: Is there a legitimate basis to distinguish between use of the computer 
program in circumstances where it can be reproduced and in 
circumstances where it cannot?196 

17.36 Again, few submissions were received in response to this issue. 

17.37 The majority of submissions197, representing owners’ interests, argue that the 
reasoning of Finkelstein J, in the Stevens Full Court appeal decision is the correct 
approach. 

17.38 There was concern that the distinction drawn by Emmett J is an artificial one because 
it relies on technological differences. If the CD or DVD is played on a computer then it 
will be reproduced in a material form, as a copy can be further reproduced from that 
copy. However, a different result is achieved if the CD or DVD is played on a games 
console. It is submitted that this approach does not fit well with the objective of 
technological neutrality of the Digital Agenda Act. 

17.39 However, having regard to principles of copyright law, and the fundamental 
importance of reproductions having to be in a material form (that is, having an ability 
to be further reproduced), there is a legitimate basis for distinguishing between the 
use of a computer program in circumstances where it can be further reproduced and 
in circumstances where it cannot, irrespective of whether that is as a result of 
practical restrictions or as a result of the limitation of the technology that is being 
used. 

17.40 Further, if the CD or DVD is played on a PC, and is necessarily reproduced into the 
RAM of that PC, as part of a technical process of being able to listen to or view the 
DVD or CD, then, if the recommended changes to section 43A (in response to 
issue 17 above) are made, that of itself would not constitute an infringement of any 
right in the CD or DVD, or any underlying works. Something more would be required. 

17.41 If, however, there was an attempt to then make a further reproduction of the work 
from that reproduction, the exception in section 43A would no longer have any 
operation and the conduct would not fall within the exception. That activity would be 
an infringement. 

                                                  

196 Background to this issue is set out in paragraphs 12.14 to 12.22 above. 

197 Received from the ACC, Viscopy, IIPA and BSAA. 
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17.42 Some interested parties198 have suggested an amendment to section 47B (1) and (3) 
to exclude any reproduction that is made incidentally or automatically as part of a 
technical process of running a copy of the program, for the purpose for which the 
program was designed. However, if the amendments to section 43 A, recommended 
in response to issue 17 above, are made, that section will extend to the activity 
sought to be dealt with by in these submissions. 

17.43 In these circumstances, no further amendment is required.  

Issue 21 

Do you have a view on the value of the right to make the first digital copy of a 
work, and whether, as a result, the Act needs to be amended to better 
recognise that value?199 

17.44 No economic or other data to support the value of right to make the first digital or 
electronic copy of a work that is valuable to owners has been made available to the 
Review. Rather, submissions have sought to continue to re-argue matters previously 
dealt with in the Government’s decision in response to the Andrews Committee 
recommendations. 

17.45 It is clear that the right to make a first digital copy of a work is a right that owners 
regard as being very valuable to them. Owners’ interests also have argued strongly 
that the value of that right is not properly recognised in the Act, as a result of the 
Government’s decision not to implement in full the recommendations of the Andrews 
Committee. 

17.46 That Government decision, in response to those recommendations, was a clear policy 
decision made by the Government at the time of the introduction of the Digital Agenda 
Act. The review sought submissions as to whether the provisions of the Act dealing 
with the right to make a first digital copy (including the enforcement provisions 
introduced as a result of the Digital Agenda Act) were working properly and whether 
or not the value of that right was recognised adequately. 

17.47 Owners submit that, in the digital world, there is little, if any, difference between the 
act of making a digital copy and the almost immediate act of publishing that copy. 
They also argue that there is a separate right of publication of a work in hard copy 
and digital formats. 

17.48 Users’ interests assert that copyright law and policy has never treated reproduction 
and publication as the one act, and that reproduction does not, of itself, equate to 
publication. Whilst users who rely on an exemption, such as section 49, may make a 
digital copy of the work, on this argument, providing that copy subject to all of the 
necessary exceptions, does not amount to publication. 

                                                  

198 Such as Place. 

199 Background to this issue is set out in paragraphs 12.23 to 12.27 above. 
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17.49 Further, the Act does not draw any distinction between formats, and it is not 
appropriate to grant a right of publication for different formats. 

17.50 Viscopy acknowledges that first digitisation is a concern for owners. However, it does 
not advocate any change in the law at the moment. It suggests a campaign to 
educate users in relation to their rights and obligations in respect of digital works, and 
the copying of works in digital format. This accords with the recommendations made 
in Recommendation One, above. 

17.51 Broadcast interests200 have suggested that section 21 may be inconsistent with 
broadcasters’ obligations to broadcast in digital formats, under the Commonwealth 
Broadcasting Services Act 1992. The concern is that, in order to meet an obligation to 
broadcast digital signals a broadcaster may be required to make the first digital copy 
of a work or other subject matter. 

17.52 Whilst that may be so, there is nothing to suggest that this matter cannot be 
appropriately dealt with under the terms of any agreement by which the broadcaster 
acquires the content for the broadcast. 

17.53 No submission has identified any instance where an owner has sought to enforce a 
right to make a first digital copy and not succeeded or has attempted to protect the 
value of that right, and the value has not been properly recognised. 

17.54 In those circumstances, and having regard to the terms of reference, no change 
to the provisions in relation to the right to make a first digital copy of a work, 
and the corresponding enforcement provisions, is recommended. 

Issue 22 

22.1: Are the provisions of section 36(1A) drafted sufficiently to deal with 
the recent technological developments in view of the fact that when 
enacted, it was not technologically feasible for private users to mass 
produce perfect (or near perfect) digital copies of copyright works? 

22.2: Has the technological neutrality of the Digital Agenda Act enabled the 
Act to deal with these new technological developments? 

22.3: The Review is particularly interested in receiving supporting 
economic and other data that shows the extent to which sales of 
music, audio visual and other media are being affected (whether 
adversely or positively) by the new technologies.201 

17.55 At the time at which the Bill was introduced into the Parliament technology had not yet 
produced developments including the file sharing service offered by Napster, other 
peer to peer file sharing services, music download services such as mymp3.com or 
the technology (DeCSS) to circumvent technological protection measures to enable 

                                                  

200 Including CTVA and SBS. 

201 Background to this issue is set out in paragraphs 12.28 to 12.35 above. 
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the playing of DVDs on certain equipment. Those developments were not within 
contemplation. In these circumstances, it is important to consider, with the benefit of 
hindsight, and having regard to these and similar developments, whether the 
objective of technological neutrality sought to be achieved by the Digital Agenda Act 
has succeeded and whether the provisions are able to deal adequately with such 
rapid technological change.  

17.56 Some commentators have expressed the view that the action of providing peer to 
peer file sharing software would not fall within the criteria of authorising copyright 
infringement because of the following: 

17.56.1 The provider of the software has no means to prevent the infringement, with 
no further contact between the software provider and the user. 

17.56.2 The only relationship between the parties is that of a software provider and 
a user of that software. 

17.56.3 Other than making it clear that the software must not be used for infringing 
purposes, there are no other steps which a software provider can be 
reasonably be expected to take in order to attempt to prevent infringing 
uses of that software.  

17.57 Owners’ interests do not necessarily agree with this interpretation of the authorisation 
provisions. 

17.58 A contrary view though is that, similar to that expressed in the US Madster 
decision202, if a business model exists that would enable the providers of peer to peer 
file sharing software to monitor and control copyright infringement, then it is 
incumbent on those software providers to choose such a model to avoid liability for 
authorisation of copyright infringement. 

17.59 Representatives from the music industry claim that file sharing is a wide spread 
activity and a major contributing factor to the fall in music sales203. The threat 
presented to their members’ interests from the availability of file trading software is 
such that it is not appropriate for them to have to rely solely on the uncertainties of the 
general principles of authorisation liability to bring actions against the distributors of 
such software. This is on the basis of claims that distributors of file-trading software 
do not have a legitimate business model – the sole purpose of such distributors being 
to provide software to enable infringement by third parties. 

17.60 No submission that was received demonstrates that any party has sought to test the 
relevant provisions of the Digital Agenda Act and has found them wanting.  

17.61 ARIA submits that denial of access provisions akin to those in the Australian 
Interactive Gambling Act 2001 is an option, so as to allow copyright owners to require 
Service Providers to restrict access to services or sites that owners argue infringe 

                                                  

202 In re: Aimster Copyright Litigation, Docket No. 02-4125 (7th Cir. June 30 2003). 

203 See ARIA and APRA/AMCOS submissions. 
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rights, or facilitate infringement. The principal focus of this approach is peer to peer 
software. 

17.62 This assumes that any such service has been determined as one that infringes or 
authorises infringement of copyright. If that is so, then remedies at law, in terms of 
injunctions, including orders against Service Providers, would be available. No such 
determination has yet been made under Australian law. 

17.63 If the suggestion is that the provisions are needed so as to block access to that 
material which owners consider to infringe, but which has not been determined to 
infringe under Australian law, such a proposal raises significant issues about the 
process by which Australians should be denied access to material that is not 
contravening or has not been found to contravene any Australian law. It also 
challenges the application of due process. This approach also assumes that any such 
material must have no other legitimate purpose. Other submissions to the review 
suggest otherwise. 

17.64 ARIA also submits204 that peer to peer file sharing services ‘stall the implementation 
of business models for the distribution of legitimate copyright material’. No empirical 
evidence has been provided to support this argument. Further, recently a number of 
record industry initiatives for online music services have been announced or 
launched, in addition to the already existing iTunes service.  

17.65 The CTVA raises a concern that the law as it stands does not adequately protect 
broadcasters as a result of developments in the use and availability of PVRs. Of 
particular concern is the fact that manufacturers of this equipment may be able to 
substitute broadcasters’ advertising with that selected by the manufacturer. In order to 
address this concern, broadcasters seek an extension of the copyright provisions in 
relation to broadcasts, so as to require recipients of the broadcast not to alter that 
broadcast in any way, without consent.  

17.66 The ACA opposes such a move. 

17.67 To the extent that these interests seek changes to the Act rather than changes to the 
provisions introduced by the Digital Agenda Act, the issue is outside the terms of 
reference of the review. 

17.68 It has not been demonstrated that there is any commercial market for PVRs in 
Australia presently, and no empirical evidence has been provided to suggest that 
there is any current problem in any other jurisdiction. 

17.69 Further, this seeks a change in treatment that is, or at least potentially is, not 
technologically neutral. 

17.70 While some submissions provided some economic and other data to try to 
demonstrate the extent to which sales of music, audiovisual and other media are 

                                                  

204 Page 31. 
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being affected by new technology205, which in some circumstances does show some 
adverse effects, there is no definitive data that clearly indicates that those adverse 
effects are only or even substantially as a result of any failure of the law. 

17.71 Until the law has been tested and found wanting, there is no justification for any 
further change.  

17.72 Further, to the extent that submissions argue that specific provisions need to be 
introduced206 such a prohibition would not meet the objectives of the legislation for 
technological neutrality. 

17.73 In these circumstances, there is no basis for concluding that the technological 
neutrality of the Digital Agenda Act has not enabled the Act to deal with 
technological developments or that any other changes are required. 

18 Specific issues, analysis and recommendations – TPM, 
circumvention devices and services and RMI 

Circumvention Devices and Services  

Issue 23 

23.1 In light of recent judicial consideration, does the definition of 
‘technological protection measure’ in the Act, achieve its objectives 
as expressed in the EM? 

23.2: Is any change or clarification required to the definition of 
‘technological protection measure’ in the Act in order for the 
objectives of the Digital Agenda Act to be met?207 

18.1 Owners’ interests, generally, support the interpretation of the definition by the Full 
Court in the Stevens case.  

18.2 Owners of audio-visual works or other subject matter208 submit that the definition 
must be extended so as to protect measures that prevent or control access to the 
work or other subject matter. This is on the basis that, in relation to broadcasts, the 
only effective way in which a broadcast can be controlled is to control access to that 
broadcast. 

18.3 The BSAA submits that the definition must be extended to all acts prohibited or not 
authorised by the owner. The BSAA asserts that the proper interpretation and 
application of the WIPO Copyright Treaty requires TPMs to extend to any measure to 

                                                  

205 See section 7 above in relation to economic analysis. 

206 MPA submission. 

207 Background to this issue is set out in paragraphs 13.1 to 13.9 above. 

208 AFIC and ASTRA in particular. 
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prevent any act that the owner has not authorised (including acts that are outside 
copyright). 

18.4 Users’ or consumer interests209 argue that the reasoning of Sackville J at first 
instance is the proper interpretation of the definition. 

18.5 Even though all three judges of the Full Court of the Federal Court of Australia 
overturned Sackville J’s interpretation, all three judges also recognised that there was 
some force in the reasoning and interpretation relied on by the trial judge, and that the 
matter was finely balanced. No judge in the proceedings, at first instance and appeal, 
was able to say definitively, and without the aid of substantial extrinsic material, what 
the definition is meant to cover. 

18.6 The issue may be further clouded by the current application for special leave to 
appeal to the High Court of Australia. It is recognised that, if special leave is granted, 
that the High Court may provide a definitive answer to the issue. However, special 
leave has not yet been granted, and even if it is granted, there is no guarantee 
(particularly given the recognition of the issue being finely balanced) that any decision 
will ultimately clarify the definition. 

18.7 In these circumstances, it is appropriate for the definition in the Act to be amended to 
provide that certainty and to achieve the objectives of the Digital agenda Act. 

18.8 Any extension of the definition to acts that fall outside the scope of rights granted by 
the Act will create a degree of control over works and other subject matter that extend 
beyond the exclusive rights granted by the Parliament under copyright law. In any 
event, any such extension (as advocated by the BSAA) is outside the terms of 
reference. 

18.9 The review agrees with the comments by French J that any competition issues that 
arise are a matter for the Parliament to address directly (which issues are outside the 
terms of reference). 

18.10 The Government took the approach that prohibition of use of a circumvention device 
or service was not the best way to deter the use of, or the development of a market 
for, circumvention devices or services, as it saw the most significant threat to 
copyright owners’ rights as lying in preparatory acts for circumvention, such as 
manufacture, importation, making available online and sale of devices, rather than 
individual acts of circumvention. However, in practice, all of the objectives of the 
Digital Agenda Act are not being met by this approach. 

18.11 Users have concerns that they are unable to acquire legitimately circumvention 
devices or services in order to make legitimate non-infringing use of or access to 
copyright material210. Owners211 also have concerns that the failure to prohibit use 

                                                  

209 Including the ADA, ACA and ACCC. 

210 One submission (NILS) also argues for the importance of access by persons with disabilities. 
This issue is important, but is outside the terms of reference of the review. 
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generates a black market for circumvention devices or services, and that the 
message sent to the market (both to pirates and legitimate users alike) is that the 
current law does not see the use of circumvention devices, for any purpose, including 
illegitimate or infringing purposes, as a significant issue or as an activity that should 
be controlled or prohibited. 

18.12 There is also an inconsistency between the prohibition on the commercial use of 
broadcast decoding devices, and no prohibition on the similar use of circumvention 
devices or services. 

18.13 If the definition of a TPM is limited to measures to protect or control rights only that 
fall within copyright, following the reasoning of Sackville J at first instance, together 
with: 

18.13.1 An extension of the permitted purposes, so as to clearly allow any supply or 
use of a circumvention device or service for any use or exception allowed 
under the Act, including fair dealing and access to a legitimately acquired 
non-pirated product, 

18.13.2 Otherwise a prohibition on the use (whether commercial or personal) of a 
circumvention device or service to circumvent a TPM, 

the review believes that the objectives of the Digital Agenda Act will be better met, 
and a more appropriate balance, reflecting the Government’s previous policy 
decisions, will be created. 

18.14 While this approach involves a change to a policy decision taken by the Government 
this change is justified in view of the lack of clarity in relation to this issue. The review 
considers that the proposed amendments are the best way to ensure that the balance 
between the interests of owners and users is preserved. 

18.15 The ADA and Deacons have commented that the current provisions requiring a 
declaration to be made to demonstrate the ‘permitted purpose’ are not effective, or 
impose an undue burden on users and suppliers of TPMs. No evidence in relation to 
this issue has been provided to the review. 

18.16 In these circumstances, no change to those provisions is justified. 

18.17 Currently, there is no ability to use or supply a broadcast decoding device for a 
permitted purpose. No justification has been made to the review for that position to 
change insofar as the current prohibition is concerned. 

18.18 There is also a claim by broadcasters and film industry interests in relation to access 
to broadcasts, and the extent to which owners’ rights can be significantly adversely 
affected if there is no ability to control access to the broadcast. 

18.19 However, if this is implemented, it must be clearly limited to broadcasts, and not 
extend the ability of an owner of a work or other subject matter (other than a 
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broadcast) to control access for a reason or purpose beyond any prevention or 
inhibition of copyright infringement in the broadcast. 

18.20 Whilst a number of the commercial broadcasters have raised issues in relation to 
signal piracy, and standards compliance issues (including recognition of international 
developments in relation to broadcast ‘flags’) those issues are outside the terms of 
reference of the review. 

Recommendation Seventeen 

That the definition of TPM in section 10 of the Act be amended so as to accord with 
the interpretation favoured by Sackville J in Stevens, at first instance, by requiring 
that a TPM must be designed to function, by its own processes or mechanisms, to 
prevent or inhibit the infringement of copyright and must do more than merely deter 
or discourage a person from infringing copyright. 

That the permitted purposes in section 116A (3) be amended so as to clearly allow 
any supply or use of a circumvention device or service for any use or exception 
allowed under the Act, including fair dealing and access to a legitimately acquired 
non-pirated product.  

That section 116A(1) be amended so as to prohibit the use, including commercial 
and personal use, of a circumvention device or service to circumvent a TPM, other 
than for a permitted purpose. 

That section 135ANA be amended so as to prohibit the personal use of a broadcast 
decoding device other than for a permitted purpose, being the same permitted 
purposes listed in section 116A(3). 

 

Issue 24 

24.1: Is the Australian definition of a ‘circumvention device’ sufficient to 
meet the objectives of the Digital Agenda Act?  

24.2: Are any aspects of other comparable legislative solutions that, in your 
view, should be included in the definition of a ‘circumvention device’?   

24.3: Have any problems with the definitions of ‘circumvention device’ (and 
‘circumvention service’) been cured by the recent amendments to 
those definitions in the Parallel Importation Act?212 

18.21 Most user interests213 generally consider that the current definition is appropriate and 
does not require any change. 

18.22 AFIC and ARIA submit that the definition is flawed as it: 

                                                  

212 Background to this issue is set out in paragraphs 13.10 to 13.14 above. 

213 Other than the EFF and SISA 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  108
 

18.22.1 Focuses on a purpose of a device and not the purpose of the supplier of 
that device. 

18.22.2 Requires expert evidence for a court to determine the commercial 
significance of any other purpose or use. 

18.22.3 Allows manufacturers of devices to add features or functionality specifically 
to attempt to take the device outside the definition. 

18.23 AFIC and ARIA argue that these flaws would be cured if the definition accorded with 
that in the Information Society Directive. 

18.24 While it is correct that part of the definition seeks to determine the purpose of the 
device that is not the only matter that can be relied on to satisfy the definition. The 
definition requires the device to have no commercially significant purpose or use.  

18.25 Courts are often required to make assessment of commercial purposes or uses, and 
the significance or otherwise of those purposes or uses. Courts are also experienced 
in dealing with expert evidence. This does not adversely impact on any ability to 
enforce the provisions in any practical (or other) way. 

18.26 While there is a possibility for a manufacturer to seek to add functionality or features 
so as to take any device outside the definition, the issue will still be whether those 
added features or functionality mean that the device in question has a commercially 
significant purpose or use other than circumvention. Indeed, if an owner can prove 
that the purpose of the added feature or functionality was not for a commercially 
significant purpose, but to attempt to avoid liability, then the definition would still 
apply. Indeed, this argument supports the retention of the purpose test objected to in 
paragraph 18.22.1 above. 

18.27 Further, the Information Society Directive is still in the process of being implemented 
by member states (with the UK only implementing it recently)214 and remains largely 
untested by courts with similar jurisprudence and common law traditions to Australia. 
There is no evidence that the definition in the Information Society Directive has any 
actual practical advantage to that adopted in Australia. 

18.28 Further, no submission was able to demonstrate any actual practical benefit with that 
definition. Conversely, no submission was able to demonstrate any actual (as distinct 
from perceived) deficiencies with the current definition.  

18.29 In the absence of that evidence, and having regard to the comments above, 
there is no reason to recommend any change to the definition at the moment. 
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Issue 25 

The Review seeks your views (together with any supporting data) on the issues 
raised in this section. In particular: 

25.1: Which (if any) of the situations set out in the issue paper can be said 
to describe best the position in Australia as at the date of the Review.  

25.2: Are further amendments necessary to better protect copyright owners 
in relation to the illegal manufacture, dealing and provision of 
circumvention devices and services or broadcast decoding devices, 
and the subsequent use of circumvention devices and services or 
broadcast decoding devices. 

25.3: Does the prohibition on the commercial marketing and sale of 
circumvention devices or services or broadcast decoding devices 
achieve the desired balance between the right of users and owner of 
copyright works.215 

18.30 The lack of proceedings being brought under the relevant provisions of the Digital 
Agenda Act may be because of the following: 

18.30.1 There is no market in Australia for the illegal manufacture, dealing and 
provision of circumvention devices and services. 

18.30.2 If such a market exists it is too difficult for copyright owners and employers 
of technical protection measures to detect. 

18.30.3 Notwithstanding the fact that there is a market for the illegal manufacture, 
dealing and provision of circumvention devices and services it is having no 
or only a minimal impact on copyright owners’ markets and so legal action 
is not necessary. 

18.30.4 There is as yet no widespread deployment of technical protection measures 
that can be circumvented. 

18.30.5 Copyright users may not be able to afford to contest actions (costs are 
distributed widely across many users whereas owners may have a more 
direct interest). 

18.31 The BSAA argues that there are a number of reasons to explain the lack of 
proceedings, including the difficulties in detecting the identity of suppliers and the 
uncertainty caused by the Stevens decision at first instance. 

18.32 BSAA also submits that the manufacture and supply of circumvention devices and 
services has a proliferated in the period since the commencement of the Digital 
Agenda Act.  

                                                  

215 Background to this issue is set out in paragraphs 13.15 to 13.17 above. 
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18.33 Notwithstanding the reasons advanced to explain the lack of activity to date, even 
without any change in the legislation but given the decision in the Full Court appeal, 
the BSAA asserts that there will be a significant increase in the number of actions 
taken for supply of circumvention devices in the next 18 months to 2 years. 

18.34 The ADA submits that the principal reason to explain the position is that the market 
for TPMs and circumvention devices and services is a developing one. 

18.35 No data has been made available to support or refute which of these 
circumstances best describes the situation in Australia. 

Issue 26 

Are owners’ rights affected (as demonstrated by any supporting data) by the 
fact that the Digital Agenda Act does not prohibit use of circumvention devices 
or services or private use of broadcast decoding devices per se?  If so, are any 
amendments to the Digital Agenda Act required and what are they?216 

18.36 Subscription television platforms and content providers have suggested that the lack 
of a prohibition on the private use of broadcast decoding devices has a significant 
impact on an owner’s rights or a legitimate market, that use is as much a significant 
threat as preparatory steps to use (including manufacture, supply and commercial 
use of the devices), and that failure to prohibit personal use is leading to the growth of 
an illicit market in accessing pirated material where a TPM is circumvented. 

18.37 Copyright owners’ interests have suggested that, in addition to any prohibition on 
commercial use, the provisions also need to prohibit any use, and that to fail to do so 
adversely affects copyright owners’ markets or interests.  

18.38 There is an inconsistency between the prohibition on the commercial use of 
broadcast decoding devices, and no prohibition on the similar use of circumvention 
devices or services.  

18.39 The use of circumvention devices or services other than broadcast decoding devices 
is dealt with in response to issue 23 above. In order to maintain consistency, and for 
the reasons stated in relation to issue 23, section 135ANA also needs to be amended 
to prohibit the personal use of a broadcast decoding device. In order to maintain the 
appropriate balance and consistency of approach, however, the prohibition on 
personal use (but not other use) must not extend to any use for a permitted purpose 
(including a fair dealing, in accordance with the review’s recommendations in relation 
to the amendments to be made to the permitted purposes). 

                                                  

216 Background to this issue is set out in paragraphs 13.18 to 13.20 above. 
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Recommendation Eighteen 

That section 135ANA be amended so as to prohibit the personal use of a broadcast 
decoding device other than for a permitted purpose, being the same permitted 
purposes listed in section 116A(3). 

 

Issue 27 

27.1: Are the rights of copyright owners being adversely affected as a result 
of the limitation on any action for conversion or detention in respect 
of circumvention devices.  

27.2: Are any amendments to the section required in order to clarify the 
position in relation to any cause of action for conversion in respect of 
broadcast decoding devices?217 

18.40 Very few submissions were received in response to this issue. 

18.41 It is not clear from the EM as to whether the amendment was intended to be limited to 
those circumvention devices that are also used or intended to be used to make an 
infringing copy, or whether it meant to extend remedies for conversion and detention 
to all circumvention devices. 

18.42 The only submissions representing owners’ interest that were received on this issue 
were from IIPA and Viscopy. Neither submission was able to identify any evidence 
that owners’ interests are being adversely affected as a result of the section being 
limited to circumvention devices that are also used or intended to be used to make 
infringing copies. 

18.43 No broadcasters made any submission on this issue. 

18.44 The IIPA states that there is no evident reason for the discrimination of treatment. 
That may be so but that, of itself, does not justify a change, in the absence of 
evidence of any adverse effect or in the absence of any technological neutrality.  

18.45 Viscopy sees the benefit in having the provision as a deterrent. That is not disputed. 

18.46 However, in the absence of any actual evidence that owners’ interests are being 
adversely affected there is no justification for any amendment to the section at 
this stage. 

 

Access issues and circumvention devices/services 

Issue 28 

The Review seeks your views (including supporting data) on: 

                                                  

217 Background to this issue is set out in paragraphs 13.21 to 13.24 above. 
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28.1: Do the permitted purposes exceptions effectively provide access to 
copyright material that is protected by a TPM? 

28.2: Does the operation of the permitted purposes exceptions achieve the 
objectives of the Digital Agenda Act? 

28.3: Has not including fair dealing as a permitted purpose adversely 
affected the ability of users to exercise their fair dealing rights or 
might have the effect of doing so in the future?218 

18.47 Users’ interests219 have suggested that the balance between owners and users is 
unreasonably affected where control of  copying becomes a means to control access.  

18.48 Where the company is defunct, there remains no way in which to negotiate for 
continued access nor anybody to contact to gain the instructions to bypass TPMs that 
have erroneously failed to enable access to legitimate users. Where the products are 
no longer for sale, vendors have no incentive to continue providing assistance for 
gaining access. The result is that the product purchased is rendered useless because 
of the implementation of TPMs. A similar result can occur with malfunctioning 
technology, or measures that prevent use of particular media on particular devices 
(which is not necessarily known by users). It is said that this results in consumers 
being prevented from accessing information or products that they have lawfully 
acquired. 

18.49 If the recommendations in issues 23 and 26 are implemented, these concerns will be 
addressed adequately. 

18.50 CAL has concerns about the extent to which libraries are circumventing TPMs for 
other than permitted purposes. No evidence to support these concerns has been 
provided, but CAL submits that it does not have access to the necessary information 
to be able to do so, and that the information is in the control of the libraries 
concerned.  

18.51 The review has recommended that a independent data collection exercise is 
undertaken, in order to obtain an accurate picture of library and publisher practices in 
relation to the library exceptions (see Recommendation Two above). This issue of the 
extent of use of circumvention devices or services and the purposes for which a TPM 
is circumvented must be a necessary part of that data collection. 

CLRC report 

Issue 29 

29.1: Is there any evidence that copyright owners are contractually 
preventing the use of circumvention devices for fair dealing purposes.  

                                                  

218 Background to this issue is set out in paragraphs 13.25 to 13.27 above. 

219 ACA submission, p. 13. 
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29.2: If so, (or if there is a risk that this practice will develop) should owners 
be prohibited from preventing, by means of contract, the use of 
circumvention devices for any fair dealing?220 

18.52 No evidence has been provided to the review that owners are using contract to 
prevent use of circumvention devices for fair dealing purposes. Some submissions221 
have suggested anecdotally that this is occurring and many user submissions make 
reference to the perceived threat that the practice will develop. 

18.53 Owners are not aware of any instance where the practice has been implemented, but 
submit that it may not be unreasonable for such a condition to be imposed, 
particularly given the current lack of the prohibition on the use of a circumvention 
device or service. 

18.54 This justification (if valid on the present law) will be removed if the review’s 
recommendations in relation to prohibition on use are implemented. 

18.55 Further, if fair dealing is included as a permitted purpose, and the recommendations 
of the CLRC are adopted, then there will be an inconsistency in treatment between 
some of the permitted purposes. 

18.56 For the same reasons advanced by the CLRC, and in order to ensure consistency of 
approach and treatment, the review recommends that the Act is amended so as to 
provide that any attempt to contractually prohibit the use of a circumvention device or 
service for the purpose of fair dealing is unenforceable. 

Recommendation Nineteen 

That the integrity of the permitted purposes in section 116A (3) be retained by 
preventing a copyright owner from making it a condition of access to or use of a 
copyright work or other subject matter that a user will not use a circumvention device 
or service for the purpose of making a fair dealing of the work or other subject matter. 

That this amendment is made irrespective of whether the recommendation to include 
fair dealing as a permitted purpose is accepted. However, in those circumstances, a 
new subsection may need to be introduced in order to give effect to the 
recommendation. 

 

Rights management issues 

Issue 30 

30.1: Do you have any comments in relation to the definition of RMI, and 
which (if any) of the situations set out in the issues paper can be said 
to describe best the position in Australia as at the date of this Review.  

                                                  

220 Background to this issue is set out in paragraphs 13.28 to 13.35 above. 

221 Including the ABC. 
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30.2: Should the definition of ‘electronic rights management information’ in 
paragraph (a) be limited to electronic copies of works, or information 
in electronic form? 

30.3: In order to achieve an appropriate copyright balance, should the 
Government consider other amendments to the RMI provisions? For 
example, should their be greater protection for copyright owners 
through RMI ? If so, how? 

30.4: Are the RMI provisions in the Act are sufficiently technology neutral?  
Are they drafted in such a way as to take in future technological 
developments?  If not, how should they be changed?222 

18.57 No submission made any comments about or any inadequacies with the current 
definition of RMI. 

18.58 However, Swinburne University comments that RMI must be limited to information – 
that is information in relation to the owner or the terms on which the work or other 
subject matter is made available. This submission makes a distinction between 
information (that is RMI) and any other matter that controls or determines access, 
copying or communication. Those other matters are not, and should not fall within the 
definition of RMI, but must be considered TPMs.  

18.59 This submission has force. 

18.60 There is some level of confusion or misunderstanding about RMI, and the differences 
between RMI as defined and digital rights management or similar objects. 

18.61 To remove this confusion, the definition should be amended so as to expressly 
exclude any TPM.  

18.62 To date, there have been no proceedings brought under the relevant provisions of the 
Act in relation to RMI. This may be because of the following: 

18.62.1 There are no widespread instances of the removal or alteration of electronic 
RMI. 

18.62.2 If there are widespread instances of the removal or alteration of electronic 
RMI it is too difficult for copyright owners to detect. 

18.62.3 Notwithstanding the fact that there are widespread instances of the removal 
or alteration of electronic RMI this is having no or only a minimal impact on 
copyright owners’ markets and so legal action is not necessary. 

18.62.4 There is as yet no widespread deployment of electronic RMI that can be 
removed or altered.  

18.62.5 Owners and/or users cannot afford to dispute the matter. 

                                                  

222 Background to this issue is set out in paragraphs 13.36 to 13.38 above. 
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18.63 None of the submissions specifically addresses this issue. 

18.64 There seems to be a common feeling that the technology is in its early stages of 
development and implementation and that, consequently, it is too early to identify any 
trends or draw any conclusions. 

18.65 There was consensus among three of the four submissions that address the issue of 
whether the definition should be limited to information in electronic form. CAL, the 
Arts Law Centre of Australia and Place all agree that the definition should not be so 
limited. Rimmer disagrees. 

18.66 However, no compelling case for any change has been made and, in those 
circumstances, no recommendation for change is made. 

18.67 Owners suggest that their interests are being adversely affected as a result of the 
lack of any sanction for the creation of a copy of a work or other subject matter 
without including the RMI of the work or other subject matter. 

18.68 To the extent to which the creator of the work or other subject matter has a moral 
right to be attributed as the author, and to which the RMI contains information as to 
the creator, such conduct may infringe that moral right. 

18.69 CAL supports an amendment that prohibits the duplication of RMI on an unauthorised 
copies of works or other infringing material. 

18.70 No submission provided any evidence of any actual adverse effects being suffered as 
a result of the current provisions. 

18.71 There is no evidence to suggest that the current provisions are not working properly 
or adequately protecting owners’ interests. There is also no evidence that the 
provisions are being abused. 

18.72 Whilst the amendment supported by CAL may remove a potential lacuna, there is no 
basis for concluding that the lacuna exists, or that there is a gap that needs to be 
filled.  

18.73 In these circumstances, there is no basis for recommending any change at this 
time. 

18.74 In relation to whether the RMI provisions are sufficiently technologically neutral, again 
limited submissions were received. There is some suggestion223 that the inclusion of 
‘electronic’ is redundant and that its removal would be more likely to ensure that the 
technology neutrality of the RMI provisions would be achieved (or maintained). 

18.75 However, again, there is no evidence to suggest that the current provisions are not 
working properly or adequately protecting owners’ interests. There is nothing to 
suggest that the inclusion of the term ‘electronic’ has lead to an unintended 
consequence. 

                                                  

223 By CAL and Place. 
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18.76 In these circumstances, there is no basis for recommending any change at this 
time. 

Recommendation Twenty 

That the definition of RMI in Section 10 of the Act be amended so as to expressly 
exclude any TPM.  
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Appendix A 

Glossary of terms 

ABC means Australian Broadcasting Corporation. 

ACA means Australian Consumers Association. 

ACC means the Australia Copyright Council. 

ACCC means Australian Competition and Consumer Commission. 

Act means the Commonwealth Copyright Act 1968. 

ADA means Australian Digital Alliance. 

AFC means the Australian Film Commission. 

AFIC means Australian Film Industry Coalition. 

Andrew’s Committee means the House of Representatives Standing Committee on Legal and 
Constitutional Affairs, Advisory Report on the Copyright Amendment (Digital Agenda) Bill 1999, 
Commonwealth of Australia, 1999. 

APA means Australian Publishers Association. 

APRA/AMCOS means Australasian Performing Right Association Limited/Australian 
Mechanical Copyright Owners’ Society Limited. 

ARIA means the Australian Recording Industry Association. 

ASA means Australian Society of Authors. 

ASTRA means Australian Subscription Television and Radio Association. 

AVCC means the Australian Vice Chancellors’ Committee. 

Berne Convention means the Berne Convention for the Protection of Literary and Artistic 
Works. 

Bill means the Copyright Amendment (Digital Agenda) Bill 1999. 

BSAA means Business Software Association of Australia. 

CAL means Copyright Agency Limited. 

CAUL means the Council of Australian University Librarians. 

CD means Compact Disc. 

CD ROM means Compact Disc Random Access Memory. 
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CLRC means the Copyright Law Review Committee. 

Computer Programs Act means the Commonwealth Copyright Amendment (Computer 
Programs) Act 1999. 

CPU means Central Processing Unit. 

CTVA means Commercial Television Australia. 

Cultural Institutions includes National Museum of Australia, the National Gallery of Australia, 
the National Gallery of Victoria and the Art Gallery of New South Wales. 

DEST means the Australian Department of Education, Science and Technology. 

Digital Agenda Act means the Commonwealth Copyright Amendment (Digital Agenda) Act 
2000. 

DMCA means the US Digital Millennium Copyright Act. 

dumb terminal means a type of terminal that consists of a keyboard and a display screen that 
can be used to display data from a computer to which it is connected, that has no ability to 
transmit or copy data or files. 

DVD means Digital Versatile Disc. 

EFA means Electronic Frontiers Australia. 

EFF means Electronic Frontier Foundation. 

EPROM means Erasable Programmable Read Only Memory. 

EU means European Union. 

Explanatory Memorandum or EM means the explanatory memorandum to the Copyright 
Amendment (Digital Agenda) Bill 1999 and the supplementary memoranda prepared for the 
House of Representatives. 

FLAG means Flexible Learning Advisory Group. 

IFPI means International Federation of the Phonographic Industry. 

IIA means Internet Industry Association. 

IIPA means International Intellectual Property Alliance. 

Information Society Directive means Directive 2001/29/EC of the European Parliament and of 
the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related 
rights in the information society. 

Internet Service Provider or ISP means an organisation that provides other organisations or 
individuals with access to, or presence on, the Internet. 

IPCRC means the Intellectual Property and Competition Review Committee. 
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Malik means Mr Alex Malik. 

MCEETYA means the Ministerial Council on Education, Employment, Training and Youth 
Affairs. 

MPA means Motion Picture Association. 

MP3 means MPEG Audio Layer 3. 

NLA means National Library of Australia. 

NZ Act means Copyright Act 1994 (NZ). 

Parallel Importation Act means the Commonwealth Copyright Amendment (Parallel 
Importation) Act 2003. 

PC means Personal Computer. 

Place means Dr Anthony Place. 

Privacy Commissioner means Office of the Federal Privacy Commissioner. 

PVR means Personal Video Recorder. 

Rimmer means Dr Matthew Rimmer. 

RMI means Rights Management Information. 

ROM means Random Access Memory. 

SBS means Special Broadcasting Service. 

SISA means Supporters of Interoperable Systems Australia. 

Telecommunications Act means the Commonwealth Telecommunications Act 1997 

TPM means Technological Protection Measure. 

UK means the United Kingdom of Great Britain and Northern Ireland. 

URL means Universal Resource Locator. 

US or USA means the United States of America. 

VCR means Video Cassette Recorder. 

Verizon decision means Recording Industry Association of America v Verizon Internet 
Services Inc DC No. 02-MS-0323 (JDB). 

VISCOPY means Visual Arts Copyright Collecting Agency. 

WCT means World Intellectual Property Organisation Copyright Treaty 1996. 
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WIPO means World Intellectual Property Organisation. 
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Appendix B 

Terms of reference 

The Consultant will undertake the review in accordance with the following terms of reference: 

Copyright Amendment (Digital Agenda) Act 2000 

The Consultant shall undertake research and analysis (including economic analysis where 
appropriate), and report on the impact of the amendments made by the Digital Agenda Act as 
follows: 

(a) the operation of the libraries and archives exceptions including:  

• an examination of the effects of these exceptions on copyright owners’ 
markets and the ability of libraries to discharge their community function as 
disseminators of information in digital form; and  

• (whether the definition of library in s.18 of the Copyright Act 1968 should 
exclude ‘corporate libraries’ having regard to factors including the extent of 
the provision of copyright material from corporate libraries to public libraries. 

(b) the operation of the provisions dealing with circumvention devices and services 
including: 

• an examination of whether the approach taken in the amendments ensures 
a reasonable balance between the competing interests of enabling 
copyright owners to protect their copyright material in digital form whilst 
allowing reasonable access to such material by copyright users; 

• the extent to which the illegal manufacture, dealing and provision of 
circumvention devices and services, and the subsequent use of 
circumvention devices and services (in so far as it is possible to gauge), is 
impacting on copyright owners’ markets; 

• the extent to which circumvention devices and services are being legally 
manufactured, supplied and subsequently used under the permitted 
purpose exemptions; and  

• the impact of the use of technological protection measures in conjunction 
with the use of contractual restrictions on reasonable access to copyright 
material (to the extent that this has not been considered by the Copyright 
Law Review Committee in its inquiry into Contact and Copyright).  

(c) the operation of the provisions relating to carrier and carriage service provider liability, 
in particular whether they have operated effectively in clarifying and limiting Internet 
Service Provider liability having regard to the Government’s policy of adopting a 
technology neutral approach to copyright. 
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(d) the operation of the exceptions for the making of temporary copies as part of the 
technical process of making or receiving a communication including  whether the 
exceptions should be broadened to encompass a wider set of activities (such as 
forward caching), and if so, what considerations should guide in the broadening of the 
exceptions.  

(e) the operation of the amendments to the educational statutory licence provisions and 
whether they provide an effective means of allowing reasonable access to copyright 
material by educational institutions whilst providing equitable remuneration to 
copyright owners. 

(f) the operation of the ‘ right of first digitisation’ and its effects on the market place and 
users of copyright material. 

Technological Protection Measures and Rights Management Information  

The Consultant shall undertake research and analysis and report on the present use of 
technological protection measures and electronic rights management information, and their 
evolving role in copyright systems (including likely trends in their use). 

Copyright Amendment (Computer Programs) Act 1999 

The Consultant shall undertaker research and analysis (including economic analysis where 
appropriate) and report on the operation of the amendments made by the Copyright 
Amendment (Computer Programs) Act 1999 to allow the decompilation of computer programs 
for specific purposes, including whether the amendments allow all legitimate acts necessary to 
fulfil such purposes, particularly in relation to the creation of interoperable. 
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Appendix C 

Public consultation  

1 Submissions  

1.1 Deacons 

1.2 Eddie Stevens 

1.3 Lance Green 

1.4 Mike Van Emmerik 

1.5 International Duplicating Association 

1.6 Australian Consumers Association 

1.7 Australian Law Libraries Group 

1.8 Dr Anthony Place 

1.9 Swinburne University 

1.10 Department of Education, Science and Technology 

1.11 National Museum of Australia, National Gallery of Australia and National Gallery of 
Victoria 

1.12 Australian Libraries Copyright Committee 

1.13 Australian Film Industry 

1.14 Council of Australia University Libraries 

1.15 National Library of Australia 

1.16 Council of Australian Postgraduate Associations/ Sydney University Post-graduate 
Representative Association 

1.17 ABC 

1.18 Telstra Limited 

1.19 Museums Australia 

1.20 Sharman Networks Limited 

1.21 Australian School Library Association 
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1.22 Australian Performing Right Association/ Australian Mechanical Copyright Owners’ 
Society 

1.23 Australia Information Industry Association 

1.24 Robin Wright  

1.25 Telford Tendys 

1.26 Centre for Information Security – The University of Wollongong 

1.27 State Library of Victoria 

1.28 Sterling Group 

1.29 Motion Picture Association 

1.30 Robert Lunnon 

1.31 International Intellectual Property Alliance 

1.32 Australian Society of Archivists, National Archives of Australia, Council of Federal 
State and Territory Archives 

1.33 Australian Vice-Chancellors’ Committee 

1.34 Australian Digital Alliance 

1.35 Alex Malik 

1.36 Australian Publishers Association 

1.37 Supports of Interoperable Systems Australia 

1.38 Electronic Frontiers Australia 

1.39 Indulis Bernsteins 

1.40 Art Gallery of New South Wales 

1.41 Rural Press Limited 

1.42 National Information Library Service 

1.43 Flexible Learning Advisory Group, Australia Flexible Learning Framework 

1.44 Screenrights 

1.45 Stuart Willis 

1.46 Council of Civil Liberties 

1.47 Commercial Television Australia 
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1.48 Australia Copyright Council 

1.49 Interactive Entertainment Association of Australia 

1.50 Business Software Association of Australia 

1.51 Federal Privacy Commissioner 

1.52 Australia Film Commission 

1.53 Council of Australia State Libraries 

1.54 Australian Library and Information Association 

1.55 Communications Law Centre 

1.56 Electronic Frontier Foundation 

1.57 Viscopy 

1.58 Minter Ellison (Gold Coast) & Bond University Law School 

1.59 Anthony Towns 

1.60 Law Council of Australia 

1.61 Copyright Agency Limited 

1.62 Screenrights (supplementary) 

1.63 Dr Matthew Rimmer 

1.64 MCEETYA School Resourcing Taskforce Copyright Advisory Group 

1.65 Deakin University 

1.66 SBS 

1.67 ACCC 

1.68 Museum Australia (Supplementary) Submission 

1.69 Australian Society of Authors 

1.70 Arts Law Centre of Australia 

1.71 Monash University (confidential) 

1.72 Australian Associated Press (confidential) 

1.73 Sky Channel Pty Limited (confidential) 

1.74 Australian Record Industry Association (confidential) 
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1.75 Australian Subscription Television and Radio Association (confidential) 

1.76 (confidential) 

2 Submissions in reply 

2.1 MCEETYA Schools Resourcing Taskforce’s Copyright Advisory Group 

2.2 Department of Education Science and Technology 

2.3 Telstra Limited 

3 Attendees at each public forum 

Sydney 

3.1 Melanie Adam, Australian Law Librarians' Group 

3.2 Panithi Akkaranithi, University of New South Wales 

3.3 Charles Alexander, Minter Ellison 

3.4 Christina Allen, Fox Sports 

3.5 Damis Angela, Damis Angela 

3.6 Michael Argy, Gilbert & Tobin 

3.7 Alan Arnott, Macquarie University 

3.8 Elie Arzoumlian, Mission Australia 

3.9 Ian Baker, Catholic Education Commission NSW 

3.10 Mark Bamford, Tress Cocks & Maddox 

3.11 Belinda Bates, Telstra Corporation 

3.12 Michael Bates, Griffins IT & IP Lawyers 

3.13 Jim Beatty, Zipworld 

3.14 Margot Bell, Department of Education, Science & Technology 

3.15 Libby Blakey, Festival Mushroom Records 

3.16 Stephen Blanks, Stephen Blanks & Associates 

3.17 Jose Borghino, Australian Society of Authors 

3.18 Mark Boyce, Boyce's Automative Data Pty Ltd 
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3.19 Simone Brandon, Hutchison Telecommunications (Australia) Limited 

3.20 Susan Bridge, Australian Publishers Association 

3.21 Charles Britton, Australian Consumers' Association 

3.22 Tracy Brook, Macmillian Publishers Australia 

3.23 Simon Brookes, Telstra Corporation 

3.24 Jerelynn Brown, State Library of New South Wales 

3.25 Jasmine Cameron, National Library of Australia 

3.26 Bruce Canu 

3.27 Sharyn Chang, MCEETYA School Resourcing Taskforce 

3.28 Gillian Clyde, Screenrights Audio Visual Copyright Society 

3.29 Jessica Coates, Department of Communications, Information Technology and the 
Arts 

3.30 Matt Connors, Macquarie University 

3.31 Bronwyn Coop, State Library of New South Wales 

3.32 Brett Cottle, Australasian Performing Rights Association 

3.33 Brian Cox, University of Wollongong 

3.34 Philip Crisp, Australian Government Solicitor 

3.35 David de Carvalho, National Catholic Education Commission 

3.36 Matthew Deaner, Australian Subscription Television and Radio Association 

3.37 James Dickinson, Screenrights Audio Visual Copyright Society 

3.38 Shaun Drummond, LexisNexis 

3.39 Jackie Dunn, Artbank 

3.40 Elizabeth Ellis, State Library of New South Wales 

3.41 Dorottya Fabian, University of New South Wales 

3.42 Jennifer Farrell, Federal Court of Australia 

3.43 Anne Flahvin, Baker & McKenzie 

3.44 Linda Fong Peng, Baker & McKenzie 
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3.45 Michael Fraser, Copyright Agency Limited 

3.46 Trevor Gerdsen, University of Newcastle 

3.47 Kate Gilchrist, Australian Broadcasting Corporation 

3.48 Duncan Giles, Freehills 

3.49 Christine Gill, Knapp Communications 

3.50 Maurice Gonsalves, Mallesons Stephen Jaques 

3.51 Jan Gough-Watson, Department of Education, Science & Technology 

3.52 Mary Greenfield, LexisNexis 

3.53 Ken Guntar, The Glitch Doctors 

3.54 Kate Haddock, Banki Haddock Fiora 

3.55 Greg Hampshire, University of Technology Sydney 

3.56 Leanne Handreck, National Gallery of Australia 

3.57 Elizabeth Harrison, Australian Securities & Investment Commission (ASIC) 

3.58 Kate Harrison, Gilbert & Tobin 

3.59 Sonia Haskins, Mallesons Stephen Jaques 

3.60 Simon Hayes, The Australian 

3.61 Natasha Herbert, University of New South Wales 

3.62 John Hollier, Peter Evans & Associates 

3.63 Ant Horn, Arts Law Centre of Australia 

3.64 Josephine Inge, Gilbert & Tobin 

3.65 Amanda James, Fox Sports 

3.66 Stuart James, Blake Dawson Waldron 

3.67 Beverly Jenkin, Interactive Entertainment Association of Australia 

3.68 Valentina Josifovski, AOL/7 Pty Limited 

3.69 Thomas Joyce, University of Queensland 

3.70 Moses Kakaire, Commercial Radio Australia Limited 

3.71 Stephen Keogh, Telstra Corporation 
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3.72 Bernhard Kirschner, International Disc Duplicating Association 

3.73 Katherine Klapdor, Charles Sturt University 

3.74 Susan Lafferty, University of New South Wales 

3.75 Simon Lake, Screenrights Audio Visual Copyright Society 

3.76 Bridget Larsen, Australian Information Industry Association 

3.77 Belinda Law, University of Technology Sydney 

3.78 Geoffrey Leach, Ausaccess 

3.79 Raena Lea-Shannon, Michael Frankel & Co. Solicitors 

3.80 Miranda Lee, Digital Alliance 

3.81 Jacob Lempire, Console Innovations Australia 

3.82 Jason Leo, Manjaro Media 

3.83 Alina Lieurance, CTVA 

3.84 Tim Lister, South Sydney Greens, NSW 

3.85 Jo Lloyd, Avondale College 

3.86 Sue Lowe, Fairfax Business Media 

3.87 Megan Macgregor, Griffins IT & IP Lawyers 

3.88 Drew Macrae, Australian Film Commission 

3.89 Joanne Madsen, Sky Channel Pty Ltd 

3.90 Alex Malik, University of Technology Sydney 

3.91 Richard Mallett, Australasian Performing Rights Association 

3.92 Ann Maloney, Department of Education, Science & Technology 

3.93 Nicole Manktelow, Nicole Manktelow 

3.94 Julie Marcus, Tress Cocks & Maddox 

3.95 Effie Markopoulos, Mallesons Stephen Jaques 

3.96 Ross May, WME Media Pty Ltd 

3.97 Margaret McAleese, University of Sydney 

3.98 Iain McAlpine, University of New South Wales 
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3.99 Margaret McCulloch, Department of Education, Science & Technology 

3.100 Brian McDonnell, Vodafone Australia 

3.101 Nina McLaughlin, LexisNexis 

3.102 Ross Mclean, Australian Vice Chancellors' Committee 

3.103 Jason McLennan, Australian Recording Industry Association 

3.104 Bryan Mercurio, University of New South Wales 

3.105 Tracey Meredith-Marx, J Albert & Son Pty Ltd 

3.106 Caroline Morgan, Copyright Agency Limited 

3.107 Scott Morris, APRA/AMCOS 

3.108 Lindy Morrison, Optus Home 

3.109 Maureen Morrison, Merck Sharp & Dohme 

3.110 Virginia Morrison, Australian Copyright Council 

3.111 David Mudford, GNUcomp 

3.112 John Nicholas, Nigel Bowen Chambers 

3.113 Ishtiaque Omar, Australian National University 

3.114 Colette Ormonde, Australian Library and Information Centre 

3.115 Deborah Osborn, University of New South Wales 

3.116 Rachael Osman, The Australian Financial Review 

3.117 Sue Owen, University of New South Wales 

3.118 Wu Page, University of Technology Sydney 

3.119 Alex Painemilla, Techno Trade & Repair 

3.120 George Paramananthan, SingTel Optus Pty Limited 

3.121 Stephen Peach, Australian Recording Industry Association 

3.122 Jane Perrier, Telstra Corporation Ltd 

3.123 Anthony Place, Sensory Networks 

3.124 Suzanne Rickard, Australian Broadcasting Corporation 

3.125 Frank Rittman, Motion Picture Association 



Digital Agenda Review 
Report and recommendations 
 

Final report.doc  131
 

3.126 Jan Robertson, Commonwealth Department of Public Prosecution 

3.127 Margaret Robertson, Queensland University of Technology 

3.128 Zoe Rodriguez, Copyright Agency Limited 

3.129 Joanne Ryan, News Limited 

3.130 Mary-Jane Salier, MCI Group Australia/NZ 

3.131 Ian Sands, Village Roadshow 

3.132 Dagmar Schmidmaier, State Library of New South Wales 

3.133 Les Schneider, xboxrepairs 

3.134 Jason Schulz, With Imagination 

3.135 Brendan Scott, Brendan Scott 

3.136 Kate Sexton, University of Sydney 

3.137 Carol Sheppard, Australian Broadcasting Corporation 

3.138 Phil Singleton, Phil Singleton 

3.139 Helen Slarke, Australian Museum 

3.140 Shar Somers, Game Fix 

3.141 Peter Sotiriadis, Hi-Tekkk Systems 

3.142 Lynne Spender, Australian Interactive Multimedia Industry Association 

3.143 Sarah Strasser, Freehills 

3.144 Paul Stubing, University of New South 

3.145 Kerrie Talmacs, University of New South Wales 

3.146 Edward Tham, University of Technology Sydney 

3.147 Jeremy Thorpe, The Allen Consulting Group Pty Ltd 

3.148 Nadine Thorpe, University of Technology Sydney 

3.149 Catryn Tuckwell, Mallesons Stephen Jaques 

3.150 Louise Van Rooyen, Australian Interactive Multimedia Industry Association 

3.151 Rachel Vance, Australian National University 

3.152 Ariane Vrisakis, Telstra Corporation 
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3.153 Kim Warburton, Dealer Back Office Services 

3.154 Melissa Willan, Copyright Agency Limited 

3.155 Mark Williams, Logie Smith Lanyon 

3.156 Peter Williams, Eurofin Technologies 

3.157 Evelyn Woodberry, University of New England 

3.158 Helen Woollett, IBM Australia 

3.159 Mary Wyburn, The University of Sydney Union 

Melbourne 

3.160 John Adams, Melbourne University Law School and IPRIA 

3.161 Elissa Ashton-Smith, Monash University 

3.162 Libby Baulch, Australian Copyright Council 

3.163 Stewart Bell, Hewlett Packard 

3.164 Louise Braithwaite, Corrs Chambers Westgarth 

3.165 Lynne Carmichael, Australian Broadcasting Corporation 

3.166 Peter Chalk, Blake Dawson Waldron 

3.167 Polu Chan, Monash University 

3.168 Susan Clarke, Deakin University 

3.169 Jessica Coates, Department of Communications, Information Technology and the 
Arts 

3.170 Geoffrey Compton, VERS COE, PROV, DVC 

3.171 Philip Crisp, Australian Government Solicitor 

3.172 Ralph Curnow, National Office for the Information Economy 

3.173 Elizabeth Deal, Communications Law Centre 

3.174 Gilbert Ducasse, La Trobe University 

3.175 Katy Edwards, Sportal Australia 

3.176 Frances Forrest, Foster Hart Lawyers 

3.177 Michael Fraser, Copyright Agency Limited 

3.178 Julie Garcia, AOL Time Warner, Inc 
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3.179 Stewart Gill, Palgrave Macmillan Australia 

3.180 Sharon Givoni, Sharon Givoni Consulting 

3.181 Jeffrey Gunn, Catholic Education Office 

3.182 Ian Harvey, Australian Music Retailers Association 

3.183 Tim Huang, PC Ware Online 

3.184 Gail James, Deakin University 

3.185 Beverly Jenkin, Interactive Entertainment Association of Australia 

3.186 Richard Joyce, Mallesons Stephen Jaques 

3.187 Larry Kaplan, Buena Vista International 

3.188 Jim Lahore, Melbourne University Law School and IPRIA 

3.189 Amanda Lazar, Monash University 

3.190 Rina Leeuwenburg, Pearson Australia 

3.191 Anne Lennox, RMIT University 

3.192 Cheng Lim, Mallesons Stephen Jaques 

3.193 Mary Macaulay, Charles Sturt University 

3.194 Karen Macdonald, Department of Education & Training 

3.195 Ann Maloney, Department of Education, Science & Technology 

3.196 Effie Markopoulos, Mallesons Stephen Jaques 

3.197 Margaret McCulloch, Department of Education, Science & Technology 

3.198 Chris McDonald, Chris McDonald 

3.199 Katrina McGill, Catholic Education Office 

3.200 Kevin Nealer, The Scowcroft Group 

3.201 Yvette Ng, Global Dial Pty Limited 

3.202 Paul Noonan, Clayton Utz  

3.203 Tim O'Leary, Strategos Australia Pty Ltd 

3.204 Helen Page, National Gallery of Victoria 

3.205 Marc Posthouwer, Victoria University 
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3.206 Jarmal Richard, Galt 

3.207 Bruce Rigby, Department of Education & Training 

3.208 Warwick Rothnie, Victorian Bar 

3.209 David Ryan, Live Media Pty Ltd 

3.210 Adriana Salerno, Deakin University 

3.211 Jackie Saunders, La Trobe University 

3.212 Sharon Segal, Clayton Utz  

3.213 Jenny Sinclair, The Age 

3.214 Brad Skrokov, Department of Education & Training 

3.215 Chris Snow, CA Snow & Associates 

3.216 Grant Sparks, Hibana Pty Ltd 

3.217 Martin Spears, Pearson Australia 

3.218 Jennie Speirs, Australian Law Librarians' Group 

3.219 Paul Stubing, University of New South 

3.220 Craig Subocz, Foster Hart Lawyers 

3.221 Andrew Sullivan, McMahons 

3.222 Charles Sweeney, Riordan & Partners 

3.223 Diana Thorp, The Australian 

3.224 Janice van de Velde, State Library of Victoria 

3.225 Matt Walkenhorst, XM Pty Ltd 

3.226 Dennis Warren, Australian Securities Investment Commission (ASIC) 

3.227 Kimberlee Weatherall, Melbourne University Law School and IPRIA 

3.228 Derek Whitehead, Swinburne University of Technology 

3.229 Melissa Willan, Copyright Agency Limited 

3.230 Mark Williams, Logie Smith Lanyon 

3.231 LIsa Wood, Box Hill Institute  

3.232 Robin Wright, Swinburne University of Technology 
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Online forum 

4.1 Elissa Ashton-Smith 

4.2 Leon Brookes 

4.3 Shane Collier 

4.4 Adam Flynn 

4.5 FutureProof, CDFreaks.com 

4.6 James Leone 

4.7 Patrick Lesslie 

4.8 Sandra Milne, Revolution Computers, Brisbane 

4.9 David Murray, Conexus 

4.10 Bob Ogden 

4.11 Kieren Reynolds, Purple Networks 

4.12 Russell Silvester 

4.13. Sam Silvester 

4.14 Raymond Smith 

4.15 Telford Tendys 

4.16 Anthony Towns, Erisian Consulting 

4.17 James Tweed, Copyright Agency Limited 

4.18 Trent Waddington, University of Queensland 

4.19 Jeff Waugh 

4.20 Jamie Wodetzki, SISA 

4.21 Mary Wyburn 

4.22 8 people unidentifiable 
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Appendix D 

Overseas developments during the course of the review 

New Zealand’s digital agenda 

1 A review of the New Zealand Copyright Act 1994 (NZ Act) to ensure that the NZ Act 
keeps pace with developments in digital technology and to make New Zealand's 
copyright law consistent with new international standards was initiated by the release 
of a discussion document on 10 July 2001. Submissions closed on 12 October 2001 
and a summary of them was released on 26 July 2002. 

2 A position paper setting out the Ministry of Economic Development’s224 preferred 
policy response to each of the issues initially raised in the discussion document was 
released on 10 December 2002. The Government's proposals resulting from the 
review, outlined in a Cabinet Paper, were released on 25 June 2003. 

3 The proposed amendments are said to achieve each of the following: 

3.1 Clarify and amend the definition of ‘copying’ in the NZ Act so that it clearly 
applies to digital works, and provide an exception to the reproduction right 
for transient copying undertaken by computers or communication networks 
as a result of an automatic or inevitable technical process.  

3.2 Provide a technology-neutral right of communication to the public and 
extends copyright protection to all communication works, not just the 
signals that carry copyright content in broadcasts and cable programme 
services. 

3.3 Limit liability for Internet service providers for both primary and secondary 
infringement in appropriate circumstances.  

3.4 Prohibit the supply or manufacture of devices, means or information that 
circumvent technological protection measures, where circumvention could 
enable infringement of any of the copyright owner’s exclusive rights, and 
provide criminal penalties for large scale commercial dealing in 
circumvention devices, means or information.  

3.5 Introduce protection for electronic RMI that identifies content protected by 
copyright and the terms and conditions of use, and provide criminal 
penalties for large scale commercial dealing in copyright material where the 
dealer knows that RMI has been removed or altered.  

3.6 Clarify the extent of making available of digital material by libraries and 
archives, educational use and time-shifting, and introduces exceptions for 
format shifting, decompilation and error correction.  

                                                  

224 The New Zealand government department with responsibility for copyright. 
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4 The NZ Act currently prohibits the making, importing, hiring and selling of devices or 
information designed to circumvent ‘copy protection’ mechanisms. It is proposed that 
this section is expanded to cover all rights provided to copyright owners, not just 
copying, but that it should maintain its focus on devices, means or information that 
are intended to facilitate infringement of copyright.  

5 It is also recommended that an offence provision is introduced for ‘large-scale’ 
commercial dealing with circumvention devices, means or information. It is also 
proposed the protection be provided for electronic RMI that identifies content 
protected by copyright and the terms and conditions of use, but not tracking functions 
associated with this technology. An offence provision is also recommended. 

6 The NZ Act provides for a range of exceptions or permitted acts. Clarification in a 
number of areas is recommended, subject where necessary to strict conditions, 
including the application of the ‘fair dealing’ provisions to digital material; allowing 
libraries and archives to preserve their collections digitally; allowing libraries and 
archives to provide on-site and remote access to material they receive in digital form; 
allowing libraries to communicate digitally material they receive in digital form to users 
and other libraries on request; allowing educational institutions to cache websites for 
teaching purposes; and to communicate material digitally where this is consequential 
to permitted copying allowed under the Act.  

7 It is proposed that the existing time shifting exception should apply to all technologies, 
except those communications available through on-demand services that can be 
accessed on request. 

8 A number of new exceptions are also proposed: format shifting by the owner of a 
legitimately owned sound recording to make one copy of that recording in each format 
for personal and domestic use; and decompilation and error correction of software in 
certain circumstances, again subject to strict conditions. 

9 It is proposed that the amendments are reviewed within 5 years of commencement.225 

United Kingdom implements Information Society Directive 

10 The UK implemented the Information Society Directive226 under the Copyright and 
Related Rights Regulations 2003, by making amendments to the Copyright, Designs 
and Patents Act 1988. The regulations have effect from 31 October 2003 and, among 
other things, add new protections for anti-copying technologies and RMI.  

11 Under the changes, copyright owners can take action against individuals who 
circumvent TPMs to make unauthorised use of copyrighted works. Action, including 
criminal action, can also be taken against those who make and distribute equipment 
designed to circumvent TPMs.  

                                                  

225 It is likely that the amendments will not commence before the latter half of 2004. 

226 Available at http://eurorights.org/eudmca/CopyrightDirective.html. 
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12 RMI is also protected under the Regulations and penalties for removal or alteration of 
RMI  have been included.  

13 The Regulations also provides clarification of the law in relation to infringement by 
communicating a work to the public. The relevant provision states:  

‘A person who infringes copyright in a work by communicating the 
work to the public  

(a) in the course of a business, or  

(b) otherwise than in the course of a business to such an 
extent as to affect prejudicially the owner of the copyright,  

commits an offence if he knows or has reason to believe that, by 
doing so, he is infringing copyright in that work.’ 

14 The Copyright Directorate, the body behind the drafting of the Regulations, has said 
that it did not intend for individuals’ non-commercial activities to be criminalised. 
Nevertheless, some UK lawyers have suggested that as the provision stands, it may 
be used at some point in the future to tackle illegal file swapping.  

15 The Regulations also create an exception to the restriction on reproducing a copyright 
work for the purpose of allowing the works to be transmitted over the internet. This is 
a narrow exception, but is arguably wider than the exception in Australia, as it is not 
limited to reproduction in the course of a communication.  

Sony and Nintendo TPM litigation in Hong Kong 

16 On 29 May 2003, the High Court of Hong Kong ordered a Hong Kong company to pay 
interim damages of HK$5 million for distributing copying devices that bypassed 
security features in Nintendo’s GambeboyTM Games. The Court found that sale of 
electronic devices capable of copying the video games and putting them on the 
Internet for limitless downloading infringed Hong Kong copyright law and that the 
copying devices were intended to circumvent the copy protection codes in the games. 

17 This decision followed on from a similar case brought successfully by Sony against 
the same organisation in relation to Sony’s PlayStationTM Games. 

United States exemptions to prohibition for circumvention 

18 On October 28, 2003, the Librarian of Congress of the United States of America, on 
the recommendation of the Register of Copyrights, announced227 the classes of works 
subject to the exemption from the prohibition against circumvention of technological 
measures that control access to copyrighted works. These exemptions will remain in 
force until 27 October 2006. This rule replaces the previous rule made in 2000, which 
has expired. 

19 The four classes of works exempted are: 

                                                  

227 See http://www.copyright.gov/1201/ for as summary of the rule and process, and 
http://www.copyright.gov/fedreg/2003/68fr2011.html for the full text of the rule. 
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19.1 Compilations consisting of lists of Internet locations blocked by 
commercially marketed filtering software applications that are intended to 
prevent access to domains, websites or portions of websites, but not 
including lists of Internet locations blocked by software applications that 
operate exclusively to protect against damage to a computer or computer 
network or lists of Internet locations blocked by software applications that 
operate exclusively to prevent receipt of email. 

19.2 Computer programs protected by dongles that prevent access due to 
malfunction or damage and which are obsolete. 

19.3 Computer programs and video games distributed in formats that have 
become obsolete and which require the original media or hardware as a 
condition of access. A format is considered obsolete if the machine or 
system necessary to render perceptible a work stored in that format is no 
longer manufactured or is no longer reasonably available in the commercial 
marketplace. 

19.4 Literary works distributed in ebook format when all existing ebook editions 
of the work (including digital text editions made available by authorized 
entities) contain access controls that prevent the enabling of the ebook's 
read-aloud function and that prevent the enabling of screen readers to 
render the text into a specialized format. 

20 In the rule: 

20.1 ‘Internet locations’ include domains, uniform resource locators (URLs), 
numeric IP addresses or any combination of those things. 

20.2 ‘Obsolete’ means ‘no longer manufactured or reasonably available in the 
commercial marketplace.’ 

20.3 ‘Specialized format’, ‘digital text’ and ‘authorized entities’ have the same 
meaning as in 17 U.S.C. §121. 

21 The Copyright Office conducted the rulemaking proceeding mandated by the DMCA, 
which provides that the Librarian of Congress may exempt certain classes of works 
from the prohibition against circumvention of technological measures that control 
access to copyrighted works.  

22 The purpose of the proceeding was to determine whether there are particular classes 
of works as to which users are, or are likely to be, adversely affected in their ability to 
make non infringing uses due to the prohibition on circumvention of access controls. 
This rule must be read in the context of the broader doctrine of fair use that exists 
under US copyright law. 

23 The Notice of Inquiry requested written comments from all interested parties, in order 
to obtain evidence on whether non infringing uses of certain classes of works are, or 
are likely to be, adversely affected by this prohibition on the circumvention of 
measures that control access to copyrighted works. The initial round of comments 
(due December 18, 2002) was restricted to comments proposing exemptions for 
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specific classes of works. Reply comments (due February 19, 2003) were submitted 
in opposition to or in further support of exemptions proposed in the initial comments.  

United States Senate Committee on the Judiciary – hearings into peer to peer networks 

24 On 9 September 2003, the United States Senate Committee on the Judiciary 
conducted a formal hearing, and took evidence, on ‘Pornography, Technology, and 
Process: Problems and Solutions on Peer-to-Peer Networks’228. The hearing included 
evidence and consideration of the ISP-subpoena provisions of the DMCA and 
addressed issues including the extent of notice to the end user, oversight of the 
subpoena process, and the cost of responding to the subpoenas.  

25 This hearing followed a hearing in June 2003 that considered the dangers that file 
sharing can pose to users’ privacy and to the security of their computers. According to 
a statement by Senator Leahy, the second hearing was ‘to explore possible solutions 
to some of the problems raised by peer-to-peer networks and online file sharing.’229 

26 Evidence was taken from: 

26.1 Linda Koontz Director of Information Management, U.S. General 
Accounting Office. 

26.2 John Malcolm Deputy Assistant Attorney General, Criminal Division, U.S. 
Department of Justice. 

26.3 Thomas J. Spota Suffolk County District Attorney Hauppauge, NY. 

26.4 Robbie Callaway Chairman, National Center for Missing and Exploited 
Children. 

26.5 Alan Morris Executive Vice President, Sharman Networks, Limited. 

26.6 Stephen Hess Associate Academic Vice President for Information 
Technology, University of Utah. 

26.7 Douglas W. Jacobson President and Chief Technology Officer, Palisade 
Systems. 

26.8 William Barr, General Counsel, Verizon Communications. 

26.9 Cary Sherman President, Recording Industry Association of America. 

26.10 Marybeth Peters Register of Copyrights, U.S. Copyright Office. 

27 The last 3 witnesses addressed the issues of the ISP subpoena provisions. 

                                                  

228 For details of the evidence taken, and the member statements made, see 
http://judiciary.senate.gov/hearing.cfm?id=902 

229 See the statement of Senator Patrick Leahy found at 
http://judiciary.senate.gov/member_statement.cfm?id=902&wit_id=50 
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28 To date, no report of the Committee has been published and no recommendations 
have been made. 

Napster 2.0 goes live in the US 

29 At the end of October 2003, Roxio, the owner of the rights in the Napster brand, 
relaunched napster.com as an authorised music download service. The service offers 
downloads from a catalogue of 500,000 tracks. Licensing conditions limit the service 
to US users only.  

30 This service is in competition with Apple’s iTunes music store (which is reported to 
have sold 1 million music downloads in its first week of operation230 and which has 
projected sales of 100 million songs by April 2004 - the first 12 months of the 
service)231 and other operations such as RealNetwork’s Rhapsody service. 

31 JupiterMedia, a technology research firm, predicts digital music downloads will be (at 
least in the USA) a $1.1 billion marketplace next year and $3.2 billion in 2008. 
According to Nielsen SoundScan, the biggest paid download sites sold $3.2 million 
worth of individual tracks in October alone, more than double the number sold in 
July.232 

Verizon subpoena appeal 

32 The US Court of Appeals for the District of Columbia has overturned a trial judge's 
ruling that required Verizon to comply with a subpoena issued under the DMCA 
without judicial intervention.  

33 Until the ruling on 19 December 2003, the industry could seek information on file 
traders without filing a lawsuit or appearing before a judge. Opponents argued that 
this process did not protect Internet users' rights. 

34 Judge Ginsburg wrote the unanimous opinion of the Court and found that Verizon, as 
an Internet service provider, was ‘acting merely as a conduit’ for the music files and 
did not store the data on its own computer network. The industry's argument, he 
added, that the subpoena power could be applied to an Internet service provider 
when songs were only momentarily passing through its data pipes, ‘borders upon the 
silly.’  However, the Court said it was ‘not unsympathetic’ to the industry's troubles in 
limiting music piracy ‘or to the need for legal tools to protect those rights.’ 

35 Under the decision, notices sent to an Internet service provider that does store its 
customers' data, as in a Web site, could still be valid. 

36 The procedure that the industry now may have to use is the more conventional 
process of filing a lawsuit against the unknown person and then asking a judge to 

                                                  

230 Again, limited to the US. 

231 Bob Tedeschi ‘Music at your fingertips, and a battle among sellers’ The New York Times, Monday 
1 December 2003. 

232 ibid. 
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compel Internet service providers to reveal the identity. That process will be more 
cumbersome and expensive for the music industry and, potentially, for consumers as 
well. Verizon has said that this process ‘will be much more protective of users' rights.’ 

UK consultation paper on Code of Practice for voluntary retention of communications 
data 

37 In March 2003, the UK Home Office issued a consultation paper seeking views on a 
voluntary Code of Practice on retention of communications data, as required under 
the UK Anti-Terrorism Crime & Security Act 2001233. That Act contains measures to 
address the need for communication service providers to retain certain information 
and allows the Secretary of State to issue a Code of Practice relating to the retention 
of communications data.  

38 Whilst the consultation paper is not directly relevant to issues in respect of copyright 
infringement, it does raise issues relevant to those in respect of which submissions 
were sought in the issues papers in relation to the monitoring of activity by Service 
Providers and the extent to which owners (or other interested parties) should be able 
to have access to subscriber details and information.  

39 Further, to the extent to which corresponding provisions are implemented in Australia, 
the fact that data may be retained by Service Providers, in order to comply with 
similar legislative obligations, it is important to consider the extent to which data held 
under those provisions can be accessed for other purposes. This issue is directly 
raised in the consultation paper234, with the Home Office suggesting that ‘it cannot be 
right that’ if, in the course of an enquiry, law enforcement agencies (or other third 
parties) need to obtain data held by a communication service provider under the 
Code they cannot have access to it because the enquiry does not relate to national 
security235. 

40 The consultation paper also includes a publication from the Internet Crime Forum that 
identifies data types that are currently associated with subscribers who have access 
to the Internet236. The document is intended to be a guide to what data types may be 
available when conducting an investigation, and it is accepted that the document 
cannot be a definitive document of all data types due to the rapid development of 
technology. However, the document is instructive in helping identify the different types 
of data available and that may be the subject of requests for access by owners (or 
others) of Service Providers. 

                                                  

233 The consultation document is available on the Home Office website at 
www.homeoffice.gov.uk/oicd/antiterrorism/consult.htm. 

234 See paragraph 11.8 on page 14. 

235 See also paragraphs 27 and 28 in Annexure A, on page 24. 

236 Internet Crime Forum Principal PAL Current Data Types March 2003, available at 
www.internetcrimeforum.org.uk. 
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Canadian Copyright Board decision on private copying 

41 The Copyright Board of Canada is a regulatory body. It establishes the royalties that 
must be paid for the use of copyright protected work in circumstances where the 
administration of these rights is managed by a collective society. The Board also has 
the power to supervise agreements made between copyright owners and collective 
societies.  

42 A decision of the Copyright Board on 12 December 2003 introduced a new regime of 
private copying levies for the 2003 – 2004 period in Canada. It was the Board’s third 
substantive decision in this area.  

43 On 8 March 2003, the Copyright Board published in the Canadian Gazette, the 
Canadian Private Copying Collective’s statement of proposed levies to be collected 
for 2003 and 2004. 

44 The Board considers peer-to-peer downloading to be a legitimate private copying 
source as: 

’it is not relevant whether the source of the track is a pre-recording, a borrowed 
CD, or a track downloaded from the Internet’.237 

45 Uploading music files for unlawful purposes remains illegal. 

Decision in Kazaa appeal in the Netherlands 

46 The Supreme Court of the Netherlands has found that Kazaa BV, the company that 
created Kazaa peer-to-peer software, is not responsible under Dutch law for how 
people used the software even if it was for illegal activities. In doing so, the Supreme 
Court rejected demands from the plaintiff, Dutch royalties collection agency 
Buma/Stemra, that the distribution of Kazaa is halted and future versions of the 
software altered to prevent the sharing of copyrighted materials. 

                                                  

237 Copyright Board of Canada Copying for Private Use Decision of the Board (12/12/03) p. 20. 
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